583
1of2

(OTTIT-TO0S ‘2€T-T 'dd) €8S ‘ToA

SLIO0dHY SHLVLS dHd.LINN

T 3req

PRELIMINARY PRINT

VOLUME 583 U. S. - PART 1

PAGES 1-132; 801-1110

OFFICIAL REPORTS

OF

THE SUPREME COURT

BEGINNING OF TERM

OCTOBER 2, 2017, THROUGH FEBRUARY 16, 2018

CHRISTINE LUCHOK FALLON

REPORTER OF DECISIONS

NOTICE: This preliminary print is subject to formal revision before the
bound volume is published. Users are requested to notify the Reporter of
Decisions, Supreme Court of the United States, Washington, D.C. 20543,
pio@supremecourt.gov, of any typographical or other formal errors.

For sale by the Superintendent of Documents, U. S. Government Publishing Office
‘Washington, D.C. 20402



JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF THESE REPORTS

JOHN G. ROBERTS, JR., CHIEF JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.
SAMUEL A. ALITO, Jr., ASSOCIATE JUSTICE.
SONIA SOTOMAYOR, ASSOCIATE JUSTICE.
ELENA KAGAN, ASSOCIATE JUSTICE.

NEIL M. GORSUCH, ASSOCIATE JUSTICE.

RETIRED

JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
SANDRA DAY O’'CONNOR, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

JEFFERSON B. SESSIONS, I1I, ATTORNEY GENERAL.

NOEL J. FRANCISCO, SOLICITOR GENERAL.*

SCOTT S. HARRIS, CLERK.

CHRISTINE LUCHOK FALLON, REPORTER OF
DECISIONS.

PAMELA TALKIN, MARSHAL.

LINDA S. MASLOW, LIBRARIAN.

*Solicitor General Francisco was presented to the Court on October 2,
2017. See post, p. IIL

I


lm2837
Sticky Note
None set by lm2837

lm2837
Sticky Note
MigrationNone set by lm2837

lm2837
Sticky Note
Unmarked set by lm2837


SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective June 27, 2017, viz.:

For the District of Columbia Circuit, JOHN G. ROBERTS, JR.,
Chief Justice.
For the First Circuit, STEPHEN BREYER, Associate Justice.

For the Second Circuit, RuUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Fourth Circuit, JOHN G. ROBERTS, JR., Chief Justice.
For the Fifth Circuit, SAMUEL A. ALITO, JR., Associate Justice.
For the Sixth Circuit, ELENA KAGAN, Associate Justice.

For the Seventh Circuit, ELENA KAGAN, Associate Justice.

For the Eighth Circuit, NEIL M. GORSUCH, Associate Justice.
For the Ninth Circuit, ANTHONY M. KENNEDY, Associate Justice.
For the Tenth Circuit, SONIA SOTOMAYOR, Associate Justice.
For the Eleventh Circuit, CLARENCE THOMAS, Associate Justice.
For the Federal Circuit, JOHN G. ROBERTS, JR., Chief Justice.

June 27, 2017.

(For next previous allotment, see 582 U. S., Pt. 2, p. 11L.)
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PRESENTATION OF THE SOLICITOR GENERAL
SUPREME COURT OF THE UNITED STATES

MONDAY, OCTOBER 2, 2017

Present: CHIEF JUSTICE ROBERTS, JUSTICE KENNEDY,
JUSTICE THOMAS, JUSTICE GINSBURG, JUSTICE BREYER,
JUSTICE ALITO, JUSTICE SOTOMAYOR, JUSTICE KAGAN, and
JUSTICE GORSUCH.

THE CHIEF JUSTICE said:

The Court recognizes Deputy Solicitor General Jeffrey
Wall.

The Court at this time wishes to note for the record that
Jeffrey Wall has served as the Acting Solicitor General from
March 10, 2017, to September 19, 2017. The Court recog-
nizes the considerable responsibility that was placed upon
you, Mr. Wall, to represent the government of the United
States before this Court. You have our sincere appreciation.

Deputy Solicitor General Wall said:

Thank you, MR. CHIEF JUSTICE, and may it please the
Court. I have the honor to present to the Court, the Solici-
tor General of the United States, the Honorable Noel J.
Francisco of Washington, DC.

THE CHIEF JUSTICE said:

Mr. Solicitor General, the Court welcomes you to the per-
formance of the important office that you have assumed, to
represent the government of the United States before this

Court. You follow in the footsteps of other outstanding at-
111
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v PRESENTATION OF THE SOLICITOR GENERAL
torneys who have held your new office. Your commission
will be duly recorded by the clerk.

Solicitor General Francisco said:

Thank you, MR. CHIEF JUSTICE.
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ANTITERRORISM AND EFFECTIVE DEATH PENALTY ACT OF
1996. See Habeas Corpus.

ARRESTS. See Qualified Immunity.

CLEAN WATER ACT.

Federal permitting schemes for pollutant discharge under the Clean
Water Act—Geographic reach of federal jurisdiction under Waters of the
United States Rule—Proper court for filing challenges to the Rule—
Challenges to an Environmental Protection Agency regulation defining
Act’s term “waters of the United States” must be filed in federal district
courts. National Assn. of Mfrs. v. Department of Defense, p. 109.

COMPETENCY. See Habeas Corpus.
CRIMINAL LAW. See Habeas Corpus; Qualified Immunity.

DEFERRED ACTION FOR CHILDHOOD ARRIVALS RULE.

Government decision to rescind DACA program—Question of com-
pleteness of administrative record.—Ninth Circuit’s judgment upholding
a District Court order requiring Government to complete administrative
record filed in a proceeding brought to enjoin recession of DACA program
is vacated. In re United States, p. 29.

DEPORTATION. See Deferred Action for Childhood Arrivals Rule.
DISCHARGE OF POLLUTANTS. See Clean Water Act.
ENVIRONMENTAL REGULATIONS. See Clean Water Act.
EXTENSIONS OF TIME. See Statutes of Limitations.

FEDERAL RULES OF APPELLATE PROCEDURE. See Statutes of
Limitations.

FOURTH AMENDMENT. See Qualified Immunity.

HABEAS CORPUS.
Granting of habeas relief in capital case—Finding of competency to be
executed.—Eleventh Circuit erred in granting habeas relief where state
\%
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VI INDEX

HABEAS CORPUS—Continued.

court’s determination—that respondent was competent to be executed be-
cause he recognized that he would be put to death as punishment for mur-
der he was found to have committed—was not an unreasonable application
of this Court’s case law nor an unreasonable assessment of evidence before
it. Dunn v. Madison, p. 10.

Question of entitlement to certificate of appealability—Claim of ju-
ror’s racial bias—Procedurally defaulted claim.—Eleventh Circuit erred
in basing its refusal to issue a certificate of appealability in petitioner’s
habeas corpus case on ground that jurists of reason could not dispute cor-
rectness of District Court’s ruling on petitioner’s procedurally defaulted
juror bias claim. Tharpe v. Sellers, p. 33.

Question of reasonable application of clearly established federal law—
Amended complaint in criminal case.—Federal law as interpreted by this
Court did not clearly establish that state court was required to impose
lower sentence that respondent would have received under a criminal plea
agreement but for State’s amendment of criminal complaint. Kernan v.
Cuero, p. 1

IMMIGRATION POLICY. See Deferred Action for Childhood Ar-
rivals Rule.

IMMUNITY FROM SUIT. See Qualified Immunity.

JUROR BIAS. See Habeas Corpus.

NAVIGABLE WATERS. See Clean Water Act.

NOTICES OF APPEAL. See Statutes of Limitations.

POLICE OFFICERS. See Qualified Immunity.

PROBABLE CAUSE DETERMINATIONS. See Qualified Immunity.

QUALIFIED IMMUNITY.

Probable cause to make arrests—Police officers entitlement to quali-
fied immunity.—Police officers had probable cause to arrest partygoers
for holding a raucous, late-night party in a house they did not have permis-
sion to enter; in any event, officers were entitled qualified immunity. Dis-
trict of Columbia v. Wesby, p. 48.

RACIAL DISCRIMINATION. See Habeas Corpus.
SENTENCING. See Habeas Corpus.

STATUTES OF LIMITATIONS.

Federal supplemental jurisdiction over state claims—Limitations pe-
riod to refile state claim.—Title 28 U. S. C. §1367(d)’s instruction to “toll”
a state limitations period while a supplemental state-law claim is pending
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INDEX VII

STATUTES OF LIMITATIONS—Continued.

in federal court means to hold it in abeyance, . e., to stop clock. Artis v.
District of Columbia, p. 71.

Statute of limitations for filing notice of appeal—Treatment of exten-
sions of time to file as jurisdictionally barred.—Seventh Circuit erred in
treating as jurisdictional Federal Rule of Appellate Procedure 4(a)(5)(C)’s
30-day limitation on extensions of time to file a notice of appeal. Hamer
v. Neighborhood Housing Servs. of Chicago, p. 17.

SUPPLEMENTAL JURISDICTION. See Statutes of Limitations.

SUPREME COURT.
1. Presentation of Solicitor General, p. IIIL.

TOLLING OF LIMITATIONS PERIODS. See Statutes of
Limitations.

UNDOCUMENTED IMMIGRANTS. See Deferred Action for Child-
hood Arrivals Rule.

WORDS AND PHRASES.

“[TJoll” a state limitations period. 28 U.S.C. §1367(d). Artis v. Dis-
trict of Columbia, p. 71.

“[W]aters of the United States.” Clean Water Act, 33 U. S. C. §1362(7).
National Assn. of Mfrs. v. Department of Defense, p. 109.
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CASES ADJUDGED

IN THE
SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 2017

KERNAN, SECRETARY, CALIFORNIA DEPARTMENT
OF CORRECTIONS AND REHABILITATION .
CUERO

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE NINTH CIRCUIT

No. 16-1468. Decided November 6, 2017

Respondent Michael Cuero pleaded guilty to two California state felonies
and entered a plea agreement under which he was subject to a maximum
prison sentence of 14 years, 4 months. Before the sentencing hearing,
the prosecution reevaluated Cuero’s criminal history and determined
that Cuero was subject to a minimum sentence of 25 years under Cali-
fornia’s “three strikes” law. The trial court permitted the State to
amend the complaint accordingly and allowed Cuero to withdraw his
guilty plea. Cuero entered a new guilty plea to the amended complaint
and was sentenced to a term of 25 years to life. After an unsuccessful
direct appeal and state habeas petition, Cuero sought federal habeas
relief. The District Court denied his petition, but the Ninth Circuit
reversed, holding that the state court’s refusal to enforce the original
plea agreement was “contrary to . . . clearly established Federal law, as
determined by the Supreme Court of the United States,” 28 U. S. C.
§2254(d)(1), and that Cuero was entitled to specific performance of the
original plea agreement.

Held:

1. The Ninth Circuit’s issuance of its mandate in this case and the
trial court’s resentencing of Cuero does not moot this case because a
1
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controversy remains over the proper length of Cuero’s sentence. Nei-
ther the losing party’s failure to obtain a stay of the mandate nor the
trial court’s action in light of that mandate makes the case moot. See,
e. g., Mancust v. Stubbs, 408 U. S. 204, 206-207, and n. 1.

2. A federal court may grant habeas relief to a state prisoner based
on a claim adjudicated by a state court on the merits if the resulting
decision is “contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by the Supreme Court of
the United States.” 28 U.S.C. §2254(d)(1). The Ninth Circuit erred
when it held that federal law as interpreted by this Court “clearly”
establishes that specific performance is constitutionally required here.
Even assuming that the State violated the Constitution when it moved
to amend the complaint, no holding of this Court requires the remedy
of specific performance here, and thus the state court’s decision cannot
be “contrary to” clearly established law. Woods v. Donald, 575 U. S.
312, 317.  Santobello v. New York, 404 U. S. 257, distinguished.

Certiorari granted; 827 F. 3d 879, reversed and remanded.

PER CURIAM.

The Antiterrorism and Effective Death Penalty Act of
1996 provides that a federal court may grant habeas relief to
a state prisoner based on a claim adjudicated by a state court
on the merits if the resulting decision is “contrary to, or in-
volved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the
United States.” 28 U. S. C. §2254(d)(1). In this case, a Cal-
ifornia court permitted the State to amend a criminal com-
plaint to which the respondent, Michael Cuero, had pleaded
guilty. That guilty plea would have led to a maximum sen-
tence of 14 years and 4 months. The court acknowledged
that permitting the amendment would lead to a higher sen-
tence, and it consequently permitted Cuero to withdraw his
guilty plea. Cuero then pleaded guilty to the amended com-
plaint and was sentenced to a term with a minimum of 25 years.

A panel of the Court of Appeals for the Ninth Circuit sub-
sequently held that the California court had made a mistake
of federal law. In its view, the law entitled Cuero to specific
performance of the lower 14-year, 4-month sentence that he
would have received had the complaint not been amended.


lm2837
Sticky Note
None set by lm2837

lm2837
Sticky Note
MigrationNone set by lm2837

lm2837
Sticky Note
Unmarked set by lm2837


Cite as: 583 U. S. 1 (2017) 3

Per Curiam

The question here is whether the state-court decision “in-
volved an unreasonable application o[f] clearly established
Federal law, as determined by the Supreme Court of the
United States.” Ibid. Did our prior decisions (1) clearly
require the state court to impose the lower sentence that the
parties originally expected or (2) instead permit the State’s
sentence-raising amendment where the defendant was al-
lowed to withdraw his guilty plea? Because no decision
from this Court clearly establishes that a state court must
choose the first alternative, we reverse the Ninth Circuit’s
decision.

I

On October 27, 2005, the State of California charged Mi-
chael Cuero with two felonies and a misdemeanor. Cuero v.
Cate, 827 F. 3d 879, 892-896 (CA9 2016). Its complaint al-
leged that on October 14, 2005, Cuero drove his car into, and
seriously injured, Jeffrey Feldman, who was standing outside
of his parked pickup truck. Id., at 892-893. The complaint
further alleged that Cuero was then on parole, that he was
driving without a license, that he was driving under the in-
fluence of methamphetamine, and that he had in his posses-
sion a loaded 9-millimeter semiautomatic pistol. Ibid.

Cuero initially pleaded “not guilty.” But on December 8,
he changed his plea. A form entitled “PLEA OF GUILTY/
NO CONTEST—FELONY” signed by Cuero, the prosecu-
tor, and the trial court memorialized the terms of Cuero’s
guilty plea. See id., at 915-917. On that form, Cuero
pleaded guilty to the two felony counts. Ibid.; see Cal. Veh.
Code Ann. §23153(a) (West 2017) (causing bodily injury while
driving under the influence of a drug); Cal. Penal Code Ann.
§12021(a)(1) (West 2005) (unlawful possession of a firearm).
He also admitted that he had previously served four separate
prison terms, including a term for residential burglary, which
qualifies as a predicate offense under California’s “three
strikes” law. Cal. Penal Code Ann. §667(a)(1) (West 2017);
see Fwing v. California, 538 U. S. 11, 15-17 (2003). Finally,
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Cuero acknowledged on this guilty-plea form that he under-
stood that he “may receive this maximum punishment as a
result of my plea: 14 years, 4 months in State Prison, $10,000
fine and 4 years parole.” 827 F. 3d, at 916.

Following a hearing, the state trial court accepted the plea
and granted California’s motion to dismiss the remaining
misdemeanor charge. The court then scheduled the sen-
tencing hearing for January 11, 2006.

Before the hearing took place, however, the prosecution
determined that another of Cuero’s four prior convictions
qualified as a “strike” and that the signed guilty-plea form
had erroneously listed only one strike. See Cal. Penal Code
Ann. §245(a)(1) (assault with a deadly weapon). This second
strike meant that Cuero faced not a maximum punishment
of just over 14 years (172 months), but a minimum punish-
ment of 25 years. §§667(e)(2)(A)(ii), 1170.12(c)(2)(A)(i).

The State asked the trial court for permission to amend
the criminal complaint accordingly. It pointed to Cal. Penal
Code §969.5(a), which provides:

“Whenever it shall be discovered that a pending com-
plaint to which a plea of guilty has been made under
Section 859a does not charge all prior felonies of which
the defendant has been convicted either in this state or
elsewhere, the complaint may be forthwith amended to
charge the prior conviction or convictions and the amend-
ments may and shall be made upon order of the court.”

Cuero argued that the State’s motion was untimely and
prejudicial. But the trial court granted the motion. At the
same time, the court permitted Cuero to withdraw his guilty
plea in light of the change. It concluded that §969.5(a)
“guide[d]” its inquiry and was best read to reflect a legisla-
tive determination that criminal complaints should charge all
prior felony convictions. App. to Pet. for Cert. 178a. The
court added that the case was distinguishable from “a situa-
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tion where the [State] might, after a guilty plea, seek to
amend” a criminal complaint by adding “new charges” or
facts that fundamentally alter the substance of the com-
plaint. Id., at 179a. But here, where only “alleged prior
convictions” were at issue, the court could eliminate any
prejudice to Cuero by allowing him to withdraw his initial
guilty plea, thereby restoring both parties to the status quo
prior to its entry. Ibid.

Soon thereafter, California amended the complaint. The
complaint as amended charged Cuero with one felony (caus-
ing bodily injury while driving under the influence of a drug
under Cal. Veh. Code Ann. §23153(a)), and it alleged two
prior strikes. Cuero then withdrew his initial guilty plea
and entered a new guilty plea to the amended complaint.
On April 20, 2006, the trial court sentenced Cuero to the
stipulated term of 25 years to life. His conviction and sen-
tence were affirmed on direct appeal, and the California Su-
preme Court denied a state habeas petition.

Cuero then filed a petition for federal habeas relief in the
United States District Court for the Southern District of
California. The Federal District Court denied Cuero’s peti-
tion, but the Court of Appeals for the Ninth Circuit reversed.
827 F. 3d 879.

The Ninth Circuit panel hearing the appeal held that the
state trial court had “acted contrary to clearly established
Supreme Court law” by “refusing to enforce the original plea
agreement” with its 172-month maximum sentence. Id., at
888. It wrote that “[i]n this context, specific performance”
of that plea agreement—i. e., sentencing Cuero to no more
than the roughly 14-year sentence reflected in the 2005
guilty-plea form—was “necessary to maintain the integrity
and fairness of the criminal justice system.” Id., at 890,
n. 14. The Ninth Circuit denied rehearing en banc over the
dissent of seven judges. Cuero v. Cate, 850 F. 3d 1019
(2017). The State then filed a petition for certiorari here.
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II

The Ninth Circuit has already issued its mandate in this
case. And the state trial court, in light of that mandate, has
resentenced Cuero. Cuero argues that this fact renders this
controversy moot. The State and Cuero, however, continue
to disagree about the proper length of Cuero’s sentence, a
portion of which he has not yet served. Thus, neither the
losing party’s failure to obtain a stay preventing the mandate
of the Court of Appeals from issuing nor the trial court’s
action in light of that mandate makes the case moot. Man-
cust v. Stubbs, 408 U. S. 204, 206-207, and n. 1 (1972); Eagles
v. United States ex rel. Samuels, 329 U.S. 304, 306-308
(1946). Reversal would simply “und[o] what the habeas cor-
pus court did,” namely, permit the state courts to determine
in the first instance the lawfulness of a longer sentence not
yet served. Id., at 308.

I11

The Ninth Circuit, in ordering specific performance of the
172-month sentence set forth on Cuero’s original guilty-plea
form, reasoned as follows. First, the court concluded that
Cuero’s guilty-plea form amounts to an enforceable plea
agreement. 827 F. 3d, at 884-885. Second, that plea agree-
ment amounts to, and should be interpreted as, a contract
under state contract law. Id., at 883 (citing Ricketts v. Ad-
amson, 483 U. S. 1, 5, n. 3 (1987)). Third, California contract
law would consider the State’s motion to amend the com-
plaint as a breach of contract. 827 F. 3d, at 887-890.
Fourth, “the remedy for breach must ‘repair the harm caused
by the breach.”” Id., at 890 (quoting People v. Toscano, 124
Cal. App. 4th 340, 20 Cal. Rptr. 3d 923, 927 (2004)). Fifth,
rescission failed to “‘repair the harm.”” 827 F. 3d, at 891.
Sixth, consequently Cuero was entitled to specific perform-
ance, namely, a maximum prison term of 172 months (14
years and 4 months). Ibid. And, seventh, the state court’s
contrary decision was itself “contrary to, or involved an un-
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reasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.”
28 U. S. C. §2254(d)(1); see 827 F. 3d, at 888.

We shall assume purely for argument’s sake that the State
violated the Constitution when it moved to amend the com-
plaint. But we still are unable to find in Supreme Court
precedent that “clearly established federal law” demanding
specific performance as a remedy. To the contrary, no “hold-
in[g] of this Court” requires the remedy of specific perform-
ance under the circumstances present here. Harrington v.
Richter, 562 U. S. 86, 100 (2011).

Two of our prior decisions address these issues. The first,
Santobello v. New York, 404 U. S. 257 (1971), held that a de-
fendant may not be bound to a plea agreement following a
prosecutorial breach of an enforceable provision of such an
agreement. Id., at 262. As relevant here, however, Chief
Justice Burger wrote in the opinion for the Court that the
“ultimate relief to which petitioner is entitled” must be left
“to the discretion of the state court, which is in a better
position to decide whether the circumstances of this case re-
quire only that there be specific performance of the agree-
ment on the plea” or, alternatively, that “the circumstances
require granting the relief sought by petitioner, 7. e., the op-
portunity to withdraw his plea of guilty.” Id., at 263.

The Ninth Circuit cited a concurrence in Santobello by
Justice Douglas, which added that “a court ought to accord
a defendant’s [remedial] preference considerable, if not con-
trolling, weight inasmuch as the fundamental rights flouted
by a prosecutor’s breach of a plea bargain are those of the
defendant, not of the State.” 827 F. 3d, at 891, n. 14 (quoting
Santobello, supra, at 267). Three other Justices agreed
with Justice Douglas on this point, and because only seven
Justices participated in the case, the Ninth Circuit suggested
that a four-Justice majority in Santobello seemed to favor
looking to the defendant’s preferred remedy. 827 F. 3d, at
891, n. 14 (citing Santobello, supra, at 268, and n. (Marshall,
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J., concurring in part and dissenting in part)). The Ninth
Circuit also pointed in support to its own Circuit precedent,
a criminal procedure treatise, a decision of the Washington
Supreme Court, and a law review article. See 827 F. 3d, at
890-891, n. 14 (citing Buckley v. Terhune, 441 F. 3d 688, 699,
n. 11 (CA9 2006); 5 W. LaFave, J. Israel, N. King, & O. Kerr,
Criminal Procedure §21.2(e) (4th ed. 2015); State v. Tourtel-
lotte, 8 Wash. 2d 579, 564 P. 2d 799, 802 (1977); and Fischer,
Beyond Santobello—Remedies for Reneged Plea Bargains, 2
U. San Fernando Valley L. Rev. 121, 125 (1973)).

There are several problems with the Ninth Circuit’s rea-
soning below. First, “‘fairminded jurists could disagree’”
with the Ninth Circuit’s reading of Santobello. Richter,
supra, at 101 (quoting Yarborough v. Alvarado, 541 U. S. 652,
664 (2004)). Moreover, in Mabry v. Johnson, 467 U. S. 504
(1984), the Court wrote that “Santobello expressly declined
to hold that the Constitution compels specific performance of
a broken prosecutorial promise as the remedy for such a
plea.” Id., at 510-511, n. 11 (citing Santobello, 404 U. S., at
262-263; 1id., at 268-269 (Marshall, J., concurring in part and
dissenting in part)). The Court added that “permitting San-
tobello to replead was within the range of constitutionally
appropriate remedies.” 467 U.S., at 510, n. 11. Where, as
here, none of our prior decisions clearly entitles Cuero to the
relief he seeks, the “state court’s decision could not be ‘con-
trary to’ any holding from this Court.” Woods v. Donald,
575 U.S. 312, 317 (2015) (per curiam) (quoting Lopez v.
Smath, 574 U.S. 1, 6 (2014) (per curiam)). Finally, as we
have repeatedly pointed out, “circuit precedent does not
constitute ‘clearly established Federal law, as determined
by the Supreme Court.”” Glebe v. Frost, 574 U.S. 21, 24
(2014) (per curiam) (quoting 28 U. S. C. §2254(d)(1)). Nor, of
course, do state-court decisions, treatises, or law review
articles.

For all these reasons, we conclude that the Ninth Circuit
erred when it held that “federal law” as interpreted by this
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Court “clearly” establishes that specific performance is con-
stitutionally required here. We decide no other issue in
this case.

The petition for a writ of certiorari and respondent’s mo-
tion to proceed in forma pauperis are granted. We reverse
the judgment of the United States Court of Appeals for the
Ninth Circuit and remand the case for further proceedings
consistent with this opinion.

It is so ordered.
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DUNN, COMMISSIONER, ALABAMA DEPARTMENT
OF CORRECTIONS v. MADISON

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

No. 17-193. Decided November 6, 2017

Respondent Vernon Madison was convicted of capital murder and sen-
tenced to death more than three decades ago. While awaiting execu-
tion, Madison suffered several strokes, which may have rendered him
unable to remember the sequence of events leading to his arrest and
conviction. Madison petitioned the state trial court for a suspension of
his death sentence, arguing that he has become incompetent to be exe-
cuted. The state trial court held that Madison was not entitled to relief
under Ford v. Wainwright, 477 U. S. 399, and Panetti v. Quarterman,
551 U. S. 930, because he failed to show that a mental illness deprived
him of the ability to understand that he would be executed as retribu-
tion for the murder he committed. On federal habeas review, the Dis-
trict Court held that the state court correctly applied Ford and Panetti,
but the Eleventh Circuit reversed, holding that the trial court’s conclu-
sion was “plainly unreasonable.”

Held: The state court did not unreasonably apply Panetti and Ford when
it determined that Madison is competent to be executed. Neither of
those decisions “clearly established” that a prisoner is incompetent to
be executed because of a failure to remember his commission of the
crime, as distinet from a failure to rationally comprehend the concepts
of crime and punishment as applied in his case. 28 U.S. C. §2254(d).
Nor was the state court’s determination based on an “unreasonable de-
termination of the facts in light of the evidence presented.” Ibid. The
testimony of each psychologist who examined Madison supported the
court’s finding that Madison understands that he was imprisoned for
murder and that Alabama will put him to death as punishment for that
crime.

Certiorari granted; 851 F. 3d 1173, reversed.

PER CURIAM.

More than 30 years ago, Vernon Madison crept up behind
police officer Julius Schulte and shot him twice in the head
at close range. An Alabama jury found Madison guilty of
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capital murder. The trial court sentenced him to death.
See Ex parte Madison, 718 So. 2d 104, 105-106 (1998).

In 2016, as Madison’s execution neared, he petitioned the
trial court for a suspension of his death sentence. He ar-
gued that, due to several recent strokes, he has become in-
competent to be executed. The court held a hearing to re-
ceive testimony from two psychologists who had examined
Madison and prepared reports concerning his competence.
The court’s appointed psychologist, Dr. Karl Kirkland, re-
ported that, although Madison may have “suffered a signifi-
cant decline post-stroke, . . . [he] understands the exact pos-
ture of his case at this point,” and appears to have a “rational
understanding of . . . the results or effects” of his death sen-
tence. App. to Pet. for Cert. 75a (internal quotation marks
omitted); Madison v. Commissioner, Ala. Dept. of Correc-
tions, 851 F. 3d 1173, 1193 (CA11 2017) (internal quotation
marks omitted). Asked at the hearing whether Madison un-
derstands that Alabama is seeking retribution against him
for his criminal act, Dr. Kirkland answered, “Certainly.”
Id., at 1180 (internal quotation marks omitted).

Dr. John Goff, a psychologist hired by Madison’s counsel,
reported that Madison’s strokes have rendered him unable
to remember “numerous events that have occurred over the
past thirty years or more.” App. to Pet. for Cert. 77a.
Nevertheless, Dr. Goff found that Madison “is able to under-
stand the nature of the pending proceeding and he has an
understanding of what he was tried for”; that he knows he
is “in prison . . . because of ‘murder’”; that he “understands
that . . . [Alabama is] seeking retribution” for that crime; and
that he “understands the sentence, specifically the meaning
of a death sentence.” Id., at 76a—78a (some internal quota-
tion marks omitted). In Dr. Goff’s opinion, however, Madi-
son does not “understan[d] the act that . . . he is being pun-
ished for” because he cannot recall “the sequence of events
from the offense to his arrest to the trial or any of those
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details” and believes that he “never went around killing
folks.” Ibid. (internal quotation marks omitted).

The trial court denied Madison’s petition. It held that,
under this Court’s decisions in Ford v. Wainwright, 477 U. S.
399 (1986), and Panettt v. Quarterman, 551 U. S. 930 (2007),
Madison was entitled to relief if he could show that he “suf-
fers from a mental illness which deprives [him] of the mental
capacity to rationally understand that he is being executed
as a punishment for a crime.” App. to Pet. for Cert. 74a.
The court concluded that Madison had failed to make that
showing. Specifically, it found that Madison understands
“that he is going to be executed because of the murder he
committed[,] . . . that the State is seeking retribution[,] and
that he will die when he is executed.” Id., at 82a.

Madison then filed a petition for a writ of habeas corpus
in Federal District Court. As a state prisoner, Madison is
entitled to federal habeas relief under the Antiterrorism and
Effective Death Penalty Act of 1996 (AEDPA) only if the
state trial court’s adjudication of his incompetence claim
“was contrary to, or involved an unreasonable application of,
clearly established Federal law, as determined by” this
Court, or else was “based on an unreasonable determination
of the facts in light of the evidence presented” in state court.
28 U.S.C. §2254(d). A habeas petitioner meets this de-
manding standard only when he shows that the state court’s
decision was “so lacking in justification that there was an
error well understood and comprehended in existing law be-
yond any possibility for fairminded disagreement.” Har-
rington v. Richter, 562 U.S. 86, 103 (2011). The District
Court denied Madison’s petition after concluding that the
state court “correctly applied Ford and Panetti” and did not
make an “unreasonable determination of the facts in light of
the evidence.” App. to Pet. for Cert. 67a.

The Eleventh Circuit granted a certificate of appealability
and, on appeal, reversed over Judge Jordan’s dissent. In the
majority’s view, given the undisputed fact that Madison “has
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no memory of his capital offense,” it inescapably follows that
he “does not rationally understand the connection between
his crime and his execution.” 851 F. 3d, at 1185-1186. On
that basis, the Eleventh Circuit held that the trial court’s
conclusion that Madison is competent to be executed was
“plainly unreasonable” and “cannot be reconciled with any
reasonable application of Panetti.,” Id., at 1187-1188 (inter-
nal quotation marks omitted).

We disagree. In Panetti, this Court addressed the ques-
tion whether the Eighth Amendment forbids the execution
of a prisoner who lacks “the mental capacity to understand
that [he] is being executed as a punishment for a crime.”
551 U.S., at 954 (internal quotation marks omitted). We
noted that the retributive purpose of capital punishment is
not well served where “the prisoner’s mental state is so dis-
torted by a mental illness that his awareness of the crime
and punishment has little or no relation to the understanding
of those concepts shared by the community as a whole.” Id.,
at 958-959. Similarly, in Ford, we questioned the “retribu-
tive value of executing a person who has no comprehension
of why he has been singled out.” 477 U. S., at 409. Neither
Panetti nor Ford “clearly established” that a prisoner is in-
competent to be executed because of a failure to remember
his commission of the crime, as distinct from a failure to ra-
tionally comprehend the concepts of crime and punishment
as applied in his case. The state court did not unreasonably
apply Panetti and Ford when it determined that Madison
is competent to be executed because—notwithstanding his
memory loss—he recognizes that he will be put to death as
punishment for the murder he was found to have committed.

Nor was the state court’s decision founded on an unreason-
able assessment of the evidence before it. Testimony from
each of the psychologists who examined Madison supported
the court’s finding that Madison understands both that he
was tried and imprisoned for murder and that Alabama will
put him to death as punishment for that crime.
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In short, the state court’s determinations of law and fact
were not “so lacking in justification” as to give rise to error
“beyond any possibility for fairminded disagreement.”
Richter, supra, at 103. Under that deferential standard,
Madison’s claim to federal habeas relief must fail. We
express no view on the merits of the underlying question
outside of the AEDPA context.

The petition for a writ of certiorari and respondent’s mo-
tion to proceed in forma pauperis are granted, and the judg-
ment of the Court of Appeals is reversed.

It is so ordered.

JUSTICE GINSBURG, with whom JUSTICE BREYER and
JUSTICE SOTOMAYOR join, concurring.

The issue whether a State may administer the death pen-
alty to a person whose disability leaves him without memory
of his commission of a capital offense is a substantial question
not yet addressed by the Court. Appropriately presented,
the issue would warrant full airing. But in this case, the
restraints imposed by the Antiterrorism and Effective Death
Penalty Act of 1996, I agree, preclude consideration of the
question. With that understanding, I join the Court’s per
curiam disposition of this case.

JUSTICE BREYER, concurring.

I join the Court’s per curiam disposition of this case for
the reason set forth in JUSTICE GINSBURG’S concurrence
(which T also join). I write separately to underline the fact
that this case illustrates one of the basic problems with the
administration of the death penalty itself. That problem
concerns the unconscionably long periods of time that prison-
ers often spend on death row awaiting execution. See
Glossip v. Gross, 576 U. S. 863, 909, 923-938 (2015) (BREYER,
J., dissenting).

As I have previously noted, this Court once said that de-
lays in execution can produce uncertainty amounting to
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one of the most horrible feelings to which’” a prisoner
“‘can be subjected.”” Id., at 926 (quoting In re Medley, 134
U.S. 160, 172 (1890)). Justice Stevens later observed that
the delay in Medley was a delay of four weeks. Lackey v.
Texas, 514 U. S. 1045, 1046 (1995) (memorandum respecting
denial of certiorari). And he wrote that the Medley descrip-
tion “should apply with even greater force in the case of de-
lays that last for many years.” 514 U. S., at 1046.

In light of those statements, consider the present case.
The respondent, Vernon Madison, was convicted of a murder
that took place in April 1985. He was sentenced to death
and transferred to Alabama’s William C. Holman Correc-
tional Facility in September 1985. Mr. Madison is now 67
years old. He has lived nearly half of his life on death row.
During that time, he has suffered severe strokes, which
caused vascular dementia and numerous other significant
physical and mental problems. He is legally blind. His
speech is slurred. He cannot walk independently. He is in-
continent. His disability leaves him without a memory of
his commission of a capital offense.

Moreover, Mr. Madison is one among a growing number of
aging prisoners who remain on death row in this country
for ever longer periods of time. In 1987, the average period
of imprisonment between death sentence and execution
was just over seven years. See Dept. of Justice, Bureau of
Justice Statistics, T. Snell, Capital Punishment, 2013—
Statistical Tables 14 (rev. Dec. 19, 2014) (Table 10). A dec-
ade later, in 1997, the average delay was about 11 years.
Ibid. In 2007, the average delay rose to a little less than
13 years. Ibid. In 2017, the 21 individuals who have been
executed were on death row on average for more than 19
years. See Death Penalty Information Center, Execution
List 2017, online at https:/deathpenaltyinfo.org/execution-
list-2017 (as last visited Nov. 3, 2017). Alabama has exe-
cuted three individuals this year, including Thomas Arthur,
who spent 34 years on death row before his execution on
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May 26, 2017, at the age of 75; Robert Melson, who spent 21
years on death row before his execution on June 8, 2017; and
Torrey McNabb, who spent nearly two decades on death row
before his execution on October 19, 2017.

Given this trend, we may face ever more instances of state
efforts to execute prisoners suffering the diseases and in-
firmities of old age. And we may well have to consider the
ways in which lengthy periods of imprisonment between
death sentence and execution can deepen the cruelty of the
death penalty while at the same time undermining its peno-
logical rationale. Glossip, supra, at 923-924 (BREYER, J.,
dissenting) (recognizing the inevitability of delays in light of
constitutional requirements needed to ensure procedural and
substantive validity of death sentences); see ante, at 14
(GINSBURG, J., concurring).

Rather than develop a constitutional jurisprudence that fo-
cuses upon the special circumstances of the aged, however, 1
believe it would be wiser to reconsider the root cause of the
problem—the constitutionality of the death penalty itself.
Glossip, supra, at 908 (BREYER, J., dissenting).


lm2837
Sticky Note
None set by lm2837

lm2837
Sticky Note
MigrationNone set by lm2837

lm2837
Sticky Note
Unmarked set by lm2837


OCTOBER TERM, 2017 17
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HAMER ». NEIGHBORHOOD HOUSING SERVICES OF
CHICAGO ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE SEVENTH CIRCUIT

No. 16-658. Argued October 10, 2017—Decided November 8, 2017

An appeal filing deadline prescribed by statute is considered “jurisdic-
tional,” meaning that late filing of the appeal notice necessitates dis-
missal of the appeal. See Bowles v. Russell, 551 U. S. 205, 210-213.
In contrast, a time limit prescribed only in a court-made rule is not
jurisdictional. It is a mandatory claim-processing rule that may be
waived or forfeited. Ibid. This Court and other forums have some-
times overlooked this critical distinction. See Reed Elsevier, Inc. v.
Muchnick, 559 U. S. 154, 161.

Petitioner Charmaine Hamer filed an employment discrimination suit
against respondents. The District Court granted respondents’ motion
for summary judgment, entering final judgment on September 14, 2015.
Before October 14, the date Hamer’s notice of appeal was due, her attor-
neys filed a motion to withdraw as counsel and a motion for an extension
of the appeal filing deadline to give Hamer time to secure new counsel.
The District Court granted both motions, extending the deadline to De-
cember 14, a two-month extension, even though the governing Federal
Rule of Appellate Procedure, Rule 4(a)(5)(C), confines such extensions
to 30 days. Concluding that Rule 4(a)(5)(C)’s time prescription is juris-
dictional, the Court of Appeals dismissed Hamer’s appeal.

Held: The Court of Appeals erred in treating as jurisdictional Rule
4(a)(5)(C)’s limitation on extensions of time to file a notice of appeal.
Pp. 22-28.

(@) The 1948 version of 28 U. S. C. §2107 allowed extensions of time
to file a notice of appeal, not exceeding 30 days, “upon a showing of
excusable neglect based on failure of a party to learn of the entry of
the judgment,” but the statute said nothing about extensions when the
judgment loser did receive notice of the entry of judgment. In 1991,
the statute was amended, broadening the class of prospective appellants
who could gain extensions to include all who showed “excusable neglect
or good cause” and reducing the time prescription for appellants who
lacked notice of the entry of judgment from 30 to 14 days. §2107(c).
For other cases, the statute does not say how long an extension may
run. Rule 4(a)(5)(C), however, does prescribe a limit: “No extension [of
time for filing a notice of appeal] may exceed 30 days after the pre-
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scribed time [for filing a notice of appeal] or 14 days after the date
[of] the order granting the [extension] motion . . ., whichever is later.”
Pp. 22-24.

(b) This Court’s precedent shapes a rule of decision that is both clear
and easy to apply: If a time prescription governing the transfer of adju-
dicatory authority from one Article III court to another appears in a
statute, the limitation is jurisdictional; otherwise, the time specification
fits within the claim-processing category.

In concluding otherwise, the Court of Appeals relied on Bowles.
There, Bowles filed a notice of appeal outside a limitation set by Con-
gress in §2107(c). This Court held that, as a result, the Court of Ap-
peals lacked jurisdiction over his tardy appeal. 551 U.S. at 213. In
conflating Rule 4(a)(5)(C) with §2107(c) here, the Seventh Circuit failed
to grasp the distinction between jurisdictional appeal filing deadlines
and deadlines stated only in mandatory claim-processing rules. It
therefore misapplied Bowles. Bowles’s statement that “the taking of
an appeal within the prescribed time is ‘mandatory and jurisdictional,””
id., at 209, is a characterization left over from days when the Court was
“less than meticulous” in using the term “jurisdictional,” Kontrick v.
Ryan, 540 U. S. 443, 454. The statement was correct in Bowles, where
the time prescription was imposed by Congress, but it would be incor-
rect here, where only Rule 4(a)(5)(C) limits the length of the extension.
Pp. 24-27.

835 F. 3d 761, vacated and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court.

Jonathan A. Herstoff argued the cause and filed the briefs
for petitioner.

Damien G. Stewart argued the cause for respondents.
With him on the brief were Linda T. Coberly, Daniel J.
Fazio, Benjamin M. Ostrander, Brian P. Brooks, Jeff
Nowak, and Gwendolyn B. Morales.*

JUSTICE GINSBURG delivered the opinion of the Court.

This case presents a question of time, specifically, time to
file a notice of appeal from a district court’s judgment. In

*Charles A. Bird and Susan M. Freeman filed a brief for the American
Academy of Appellate Lawyers as amicus curiae urging reversal.

A brief of amicus curiae was filed for Scott Dodson by Mr. Dodson,
pro se.
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Bowles v. Russell, 551 U. S. 205, 210-213 (2007), this Court
clarified that an appeal filing deadline prescribed by statute
will be regarded as “jurisdictional,” meaning that late filing
of the appeal notice necessitates dismissal of the appeal.
But a time limit prescribed only in a court-made rule, Bowles
acknowledged, is not jurisdictional; it is, instead, a manda-
tory claim-processing rule subject to forfeiture if not prop-
erly raised by the appellee. [bid.; Kontrick v. Ryan, 540
U.S. 443, 456 (2004). Because the Court of Appeals held
jurisdictional a time limit specified in a rule, not in a statute,
835 F. 3d 761, 763 (CAT 2016), we vacate that court’s judg-
ment dismissing the appeal.

I
A

“Only Congress may determine a lower federal court’s
subject-matter jurisdiction.” Kontrick, 540 U.S., at 452
(citing U. S. Const., Art. 111, §1); Owen Equipment & Erec-
tion Co. v. Kroger, 437 U. S. 365, 370 (1978) (“[I]t is axiomatic
that the Federal Rules of Civil Procedure do not create or
withdraw federal jurisdiction.”). Accordingly, a provision
governing the time to appeal in a civil action qualifies as
jurisdictional only if Congress sets the time. See Bowles,
551 U. S., at 211-212 (noting “the jurisdictional distinction
between court-promulgated rules and limits enacted by Con-
gress”); Sibbach v. Wilson & Co., 312 U. S. 1, 10 (1941) (noting
“the inability of a court, by rule, to extend or restrict the
jurisdiction conferred by a statute”). A time limit not pre-
scribed by Congress ranks as a mandatory claim-processing
rule, serving “to promote the orderly progress of litigation
by requiring that the parties take certain procedural steps
at certain specified times.” Henderson v. Shinseki, 562
U. S. 428, 435 (2011).

This Court and other forums have sometimes overlooked
this distinetion, “mischaracteriz[ing] claim-processing rules
or elements of a cause of action as jurisdictional limitations,
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particularly when that characterization was not central to
the case, and thus did not require close analysis.” Reed
Elsevier, Inc. v. Muchnick, 559 U.S. 154, 161 (2010). But
prevailing precedent makes the distinction critical. Failure
to comply with a jurisdictional time prescription, we have
maintained, deprives a court of adjudicatory authority
over the case, necessitating dismissal—a “drastic” result.
Shinseki, 562 U. S., at 435; Bowles, 551 U. S., at 213 (“[ W]hen
an ‘appeal has not been prosecuted . . . within the time lim-
ited by the acts of Congress, it must be dismissed for want
of jurisdiction.”” (quoting United States v. Curry, 6 How. 106,
113 (1848))). The jurisdictional defect is not subject to
waiver or forfeiture! and may be raised at any time in the
court of first instance and on direct appeal. Kontrick, 540
U.S., at 455.2 In contrast to the ordinary operation of our
adversarial system, courts are obliged to notice jurisdictional
issues and raise them on their own initiative. Shinseki, 562
U.S., at 434.

Mandatory claim-processing rules are less stern. If prop-
erly invoked, mandatory claim-processing rules must be
enforced, but they may be waived or forfeited. Manrique
v. United States, 581 U.S. 116, 121 (2017). “[C]laim-
processing rules [ensure] relief to a party properly raising
them, but do not compel the same result if the party forfeits
them.” FEberhart v. United States, 546 U.S. 12, 19 (2005)
(per curiam).

1The terms waiver and forfeiture—though often used interchangeably
by jurists and litigants—are not synonymous. “[FJorfeiture is the failure
to make the timely assertion of a right[;] waiver is the ‘intentional relin-
quishment or abandonment of a known right.”” United States v. Olano,
507 U.S. 725, 733 (1993) (quoting Johnson v. Zerbst, 304 U.S. 458, 464
(1938)).

2Subject-matter jurisdiction cannot be attacked collaterally, however.
Kontrick v. Ryan, 540 U. S. 443, 455, n. 9 (2004) (citing Des Moines Nav. &
R. Co. v. Iowa Homestead Co., 123 U. S. 552, 557-559 (1887)).

3We have reserved whether mandatory claim-processing rules may be
subject to equitable exceptions. See Kontrick, 540 U. S., at 457.
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Petitioner Charmaine Hamer filed a complaint against re-
spondents Neighborhood Housing Services of Chicago and
Fannie Mae alleging employment discrimination in violation
of Title VII of the Civil Rights Act of 1964, 42 U. S. C. §2000e
et seq., and the Age Discrimination in Employment Act of
1967, 29 U.S. C. §621 et seq. The District Court granted
respondents’ motion for summary judgment on September
10, 2015, and entered final judgment on September 14, 2015.
In the absence of a time extension, Hamer’s notice of appeal
would have been due by October 14, 2015. Fed. Rule App.
Proc. 4(2)(1)(A).

On October 8, 2015, before the October 14 deadline for fil-
ing Hamer’s notice of appeal, her attorneys made two mo-
tions.* First, they sought to withdraw as counsel because
of their disagreement with Hamer on pursuit of an appeal.
Second, they sought a two-month extension of the notice of
appeal filing date, so that Hamer would have adequate time
to engage new counsel for her appeal. App. to Pet. for Cert.
A-57-A-59. The District Court granted both motions on
the same day and ordered extension of the deadline for Ham-
er’s notice of appeal from October 14 to December 14, 2015.
Id., at A-60. Respondents did not move for reconsideration
or otherwise raise any objection to the length of the
extension.

In the docketing statement respondents filed in the Court
of Appeals, they stated: “The United States Court of Ap-
peals for the Seventh Circuit has jurisdiction over this ap-
peal under 28 U. S. C. §1291, in that on December 11, 2015,
[Hamer] filed a timely Notice of Appeal from a final judgment
of the United States District Court for the Northern District
of Illinois that disposed of all of [Hamer’s] claims against

4Movants were the attorney appointed by the court to represent Hamer
and two other attorneys who entered appearances as co-counsel. App. to
Pet. for Cert. A-57-A-59.
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[respondents].” Id., at A-63. Respondents’ statement
later reiterated: “On December 11, 2015, [Hamer] timely filed
a Notice of Appeal . ...” Id., at A-64. Nevertheless, the
Court of Appeals, on its own initiative, questioned the timeli-
ness of the appeal and instructed respondents to brief the
issue. 835 F. 3d, at 762. Respondents did so and, for the
first time, asserted that the appeal was untimely, citing the
relevant Rule confining extensions to 30 days. Id., at 762—
763 (citing Fed. Rule App. Proc. 4(a)(56)(C)). Concluding that
it lacked jurisdiction to reach the merits, the Court of Ap-
peals dismissed Hamer’s appeal. 835 F. 3d, at 763.° We
granted certiorari. 580 U. S. 1159 (2017).

II
A

Section 2107 of Title 28 of the U. S. Code, as enacted in
1948, allowed extensions of the time to file a notice of appeal,
not exceeding 30 days, “upon a showing of excusable neglect
based on failure of a party to learn of the entry of the judg-
ment.” Act of June 25, 1948, §2107, 62 Stat. 963.° Nothing
in the statute provided for extension of the time to file a

>The Court of Appeals incorrectly stated that respondents, answering
the Seventh Circuit’s inquiry, asserted that the appeals court “lackled]
jurisdiction over [Hamer’s] appeal.” 835 F. 3d, at 763. In fact, respond-
ents maintained that “the timeliness of Hamer’s appeal d[id] not appear
to be jurisdictional according to [Circuit] law.” App. to Pet. for Cert. A-
71 (capitalization and footnote omitted). That was so, respondents ex-
plained, because “the time limits found [in] Fed. R[ule] App. Plroc.]
4(a)(5)(C) . . . lack a statutory basis.” Id., at A-77. Even if not jurisdic-
tional, respondents continued, the Rule is mandatory and must be ob-
served unless forfeited or waived. Ibid.

6 As enacted, the pertinent paragraph of §2107 provided in full: “The
district court, in any such action, suit or proceeding, may extend the time
for appeal not exceeding thirty days from the expiration of the original
time herein prescribed, upon a showing of excusable neglect based on fail-
ure of a party to learn of the entry of the judgment, order or decree.”
Act of June 25, 1948, §2107, 62 Stat. 963.
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notice of appeal when, as in this case, the judgment loser did
receive notice of the entry of judgment. In 1991, Congress
broadened the class of persons who could gain extensions
to include all prospective appellants who showed “excusable
neglect or good cause.” §12, 105 Stat. 1627. In addition,
Congress retained a time prescription covering appellants
who lacked notice of the entry of judgment: “[A] party enti-
tled to notice of the entry of a judgment [who] did not receive
such notice from the clerk or any party within 21 days of
[the judgment’s] entry” qualifies for a 14-day extension,” if
“no party would be prejudiced [therebyl.” §2107(c). In
full, §2107(c) now provides:

“(c) The district court may, upon motion filed not later
than 30 days after the expiration of the time otherwise
set for bringing appeal, extend the time for appeal upon
a showing of excusable neglect or good cause. In addi-
tion, if the district court finds—

“(1) that a party entitled to notice of the entry of a
judgment or order did not receive such notice from the
clerk or any party within 21 days of its entry, and

“(2) that no party would be prejudiced,

“the district court may, upon motion filed within 180
days after entry of the judgment or order or within 14
days after receipt of such notice, whichever is earlier,
reopen the time for appeal for a period of 14 days from
the date of entry of the order reopening the time for
appeal.”

In short, current §2107(c), like the provision as initially
enacted, specifies the length of an extension for cases in
which the appellant lacked notice of the entry of judgment.®

"The 14-day prescription cuts back the original limit of 30 days.

8The statute describes the 14-day extension permitted in lack-of-notice
cases as a “reopening [of] the time for appeal.” §2107(c). The “reopen-
ing” period is the functional equivalent of an extension. See Brief for
American Academy of Appellate Lawyers as Amicus Curiae 5—6.
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For other cases, the statute does not say how long an exten-
sion may run.

But Federal Rule of Appellate Procedure 4(a)(5)(C) does
prescribe a limit: “No extension [of time for filing a notice of
appeal] may exceed 30 days after the prescribed time [for
filing a notice of appeal] or 14 days after the date [of] the
order granting the [extension] motion . . . , whichever is
later.” Unlike §2107(c), we note, Rule 4(a)(5)(C) limits ex-
tensions of time to file a notice of appeal in all circumstances,
not just in cases in which the prospective appellant lacked
notice of the entry of judgment.

B

Although Rule 4(a)(5)(C)’s limit on extensions of time ap-
pears nowhere in the text of §2107(c), respondents now con-
tend that Rule 4(a)(5)(C) has a “statutory basis” because
§2107(c) once limited extensions (to the extent it did author-
ize them) to 30 days. Brief for Respondents 17. No matter,
respondents submit, that Congress struck the 30-day limit in
1991 and replaced it with a 14-day limit governing, as the 30-
day limit did, only lack-of-notice cases; deleting the 30-day
prescription, respondents conjecture, was “probably inadver-
ten[t].” Id., at 1. In support of their argument that Con-
gress accidentally failed to impose an all-purpose limit on
extensions, respondents observe that the 1991 statute identi-
fies Congress’ aim as the enactment of “certain technical cor-
rections in . . . provisions of law relating to the courts.” 105
Stat. 1623. They also note the caption of the relevant sec-
tion of the amending statute: “Conformity with Rules of Ap-
pellate Procedure.” See id., at 1627. Because striking the
30-day limit from §2107 made the statute less like Rule
4(a)(5)(C), respondents reason, Congress likely erased the
relevant paragraph absentmindedly. Hence, respondents
conclude, “there is no reason to interpret the 1991 amend-
ment as stripping Rule 4(a)(5)(C) of its jurisdictional signifi-
cance.” Brief for Respondents 2.
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Overlooked by respondents, pre-1991 §2107 never spoke
to extensions for reasons other than lack of notice. In any
event, we resist speculating whether Congress acted inad-
vertently. See Henson v. Santander Consumer USA Inc.,
582 U. S. 79, 89 (2017) (“[W]e will not presume with [respond-
ents] that any result consistent with their account of the stat-
ute’s overarching goal must be the law but will presume
more modestly instead ‘that [the] legislature says . .. what
it means and means . . . what it says.”” (quoting Dodd v.
United States, 545 U. S. 353, 357 (2005))); Magwood v. Patter-
son, 561 U. S. 320, 334 (2010) (“We cannot replace the actual
text with speculation as to Congress’ intent.”). The rule of
decision our precedent shapes is both clear and easy to apply:
If a time prescription governing the transfer of adjudicatory
authority from one Article III court to another appears in a
statute, the limitation is jurisdictional, supra, at 19; other-
wise, the time specification fits within the claim-processing
category, ibid.°

In dismissing Hamer’s appeal for want of jurisdiction, the
Court of Appeals relied heavily on our decision in Bowles.
We therefore reiterate what that precedent conveys. There,

91In cases not involving the timebound transfer of adjudicatory authority
from one Article III court to another, we have additionally applied a clear-
statement rule: “A rule is jurisdictional ‘[ilf the Legislature clearly states
that a threshold limitation on a statute’s scope shall count as jurisdic-
tional.””  Gonzalez v. Thaler, 565 U. S. 134, 141 (2012) (quoting Arbaugh
v. Y & H Corp., 546 U. S. 500, 515 (2006)). See also, e. g., Henderson v.
Shinseki, 562 U. S. 428, 431 (2011) (statutory deadline for filing notice of
appeal with Article I tribunal held not jurisdictional). “This is not to say
that Congress must incant magic words in order to speak clearly,” how-
ever. Sebelius v. Auburn Regional Medical Center, 568 U. S. 145, 153
(2013). In determining whether Congress intended a particular provision
to be jurisdictional, “[w]e consider ‘context, including this Court’s interpre-
tations of similar provisions in many years past,” as probative of [Con-
gress’ intent].” Id., at 1563-154 (quoting Reed Elsevier, Inc. v. Muchnick,
559 U.S. 154, 168 (2010)). Even so, “in applying th[e] clear statement
rule, we have made plain that most [statutory] time bars are nonjurisdic-
tional.” United States v. Kwai Fun Wong, 575 U. S. 402, 410 (2015).
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petitioner Keith Bowles did not receive timely notice of the
entry of a postjudgment order and consequently failed to file
a timely notice of appeal. Bowles v. Russell, 432 F. 3d 668,
670 (CA6 2005). When Bowles learned of the postjudgment
order, he moved for an extension under Federal Rule of Ap-
pellate Procedure 4(a)(6), which implements §2107(c)’s au-
thorization of extensions in lack-of-notice cases. Ibid. The
Distriect Court granted Bowles’s motion, but inexplicably
provided a 17-day extension, rather than the 14-day exten-
sion authorized by §2107(c). Bowles, 551 U.S., at 207.
Bowles filed his notice of appeal within the 17 days allowed
by the District Court but outside the 14 days allowed
by §2107(c). Ibid. “Because Congress specifically limited
the amount of time by which district courts can extend the
notice-of-appeal period in §2107(c),” we explained, the Court
of Appeals lacked jurisdiction over Bowles’s tardy appeal.
Id., at 213.

Quoting Bowles at length, the Court of Appeals in this
case reasoned that “[llike Rule 4(a)(6), Rule 4(a)(5)(C) is the
vehicle by which §2107(c) is employed and it limits a district
court’s authority to extend the notice of appeal filing dead-
line to no more than an additional 30 days.” 835 F. 3d, at
763. In conflating Rule 4(a)(5)(C) with §2107(c), the Court
of Appeals failed to grasp the distinction our decisions delin-
eate between jurisdictional appeal filing deadlines and man-
datory claim-processing rules, and therefore misapplied
Bowles.

Several Courts of Appeals,’ including the Court of Ap-
peals in Hamer’s case, have tripped over our statement in
Bowles that “the taking of an appeal within the prescribed
time is ‘mandatory and jurisdictional.”” 551 U.S., at 209
(quoting Griggs v. Provident Consumer Discount Co., 459
U. S. 56, 61 (1982) (per curiam)). The “mandatory and juris-

0 See Freidzon v. OAO LUKOIL, 644 Fed. Appx. 52, 53 (CA2 2016);
Peters v. Williams, 353 Fed. Appx. 136, 137 (CA10 2009); United States v.
Hawkins, 298 Fed. Appx. 275 (CA4 2008).
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dictional” formulation is a characterization left over from
days when we were “less than meticulous” in our use of the
term “jurisdictional.” Kontrick, 540 U.S., at 454.11 The
statement was correct as applied in Bowles because, as the
Court there explained, the time prescription at issue in
Bowles was imposed by Congress. 551 U.S., at 209-213.
But “mandatory and jurisdictional” is erroneous and con-
founding terminology where, as here, the relevant time pre-
scription is absent from the U. S. Code. Because Rule
4(a)(5)(C), not §2107, limits the length of the extension
granted here, the time prescription is not jurisdictional.
See Youkelsone v. FDIC, 660 F. 3d 473, 475 (CADC 2011)
(“Rule 4(a)(56)(C)’s thirty-day limit on the length of any ex-
tension ultimately granted appears nowhere in the U. S.
Code.”).

* * *

For the reasons stated, the Court of Appeals erroneously
treated as jurisdictional Rule 4(a)(5)(C)’s 30-day limitation
on extensions of time to file a notice of appeal. We therefore
vacate that court’s judgment and remand the case for further
proceedings consistent with this opinion. We note, in this
regard, that our decision does not reach issues raised by
Hamer, but left unaddressed by the Court of Appeals, includ-
ing: (1) whether respondents’ failure to raise any objection in
the District Court to the overlong time extension, by itself,
effected a forfeiture, see Brief for Petitioner 21-22; (2)
whether respondents could gain review of the District
Court’s time extension only by filing their own appeal notice,

1 Tndeed, the formulation took flight from a case in which we mistakenly
suggested that a claim-processing rule was “mandatory and jurisdic-
tional.” See United States v. Robinson, 361 U.S. 220, 224 (1960). We
have since clarified that “Robinson is correct not because the District
Court lacked subject-matter jurisdiction, but because district courts must
observe the clear limits of the Rules of Criminal Procedure when they
are properly invoked.” Eberhart v. United States, 546 U. S. 12, 17 (2005)
(per curiam).
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see 1id., at 23-27; and (3) whether equitable considerations
may occasion an exception to Rule 4(a)(5)(C)’s time con-
straint, see id., at 29-43.

It is so ordered.
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IN RE UNITED STATES ET AL.

ON PETITION FOR WRIT OF MANDAMUS
No. 17-801. Decided December 20, 2017

This case involves five related lawsuits that challenge a determination by
the Acting Secretary of the Department of Homeland Security to take
immediate steps to rescind the Deferred Action for Childhood Arrivals
program. On October 17, 2017, the District Court ordered the Govern-
ment to complete the administrative record by turning over certain
“emails, letters, memoranda, notes, media items, opinions and other ma-
terials.” The Government moved to stay the implementation of that
October 17 order until certain threshold arguments could be resolved.
The District Court instead stayed the order for one month. The Gov-
ernment now seeks relief in this Court.

Held: On the facts of this case, the District Court should have granted the
motion to stay implementation of the October 17 order and first resolved
the Government’s threshold arguments regarding jurisdiction and re-
viewability. On remand, the District Court should proceed to rule on
the Government’s threshold arguments. The Court of Appeals or Dis-
trict Court may then consider whether narrower amendments to the
record are necessary and appropriate.

Certiorari granted; vacated and remanded.

PER CURIAM.

This case arises from five related lawsuits that challenge
a determination adopted by the Acting Secretary of the De-
partment of Homeland Security (DHS). The determination,
announced by the Acting Secretary, is to take immediate
steps to rescind a program known as Deferred Action for
Childhood Arrivals, or DACA, by March 5, 2018. The Act-
ing Secretary stated that her determination was based in
part on the Attorney General’s conclusion that DACA is un-
lawful and likely would be enjoined in potentially imminent
litigation.

The five suits were filed in the United States District
Court for the Northern District of California, and the plain-
tiffs in those actions are the respondents in the matter now
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before this Court. The defendants in the District Court,
and the petitioners here, include the Government of the
United States, the Acting Secretary, and the President of the
United States, all referred to here as the Government.

In the District Court litigation respondents argue that the
Acting Secretary’s determination to rescind DACA in the
near future is unlawful because, among other reasons, it vio-
lates the Administrative Procedure Act and the Due Process
Clause of the Fifth Amendment, including the equal protec-
tion guarantee implicit in that Clause.

The issue to be considered here involves respondents’ con-
tention that the administrative record the Government filed
to support the Acting Secretary’s determination to rescind
DACA is incomplete. The record consists of 256 pages of
documents, and the Government contends that it contains
all of the nondeliberative material considered by the Acting
Secretary in reaching her determination. (Nearly 200 pages
consist of published opinions from various federal courts.)

On October 17, the District Court, on respondents’ motion,
ordered the Government to complete the administrative rec-
ord. See Regents of Unwv. of Cal. v. Department of Home-
land Security, App. C to Pet. for Mandamus, 2017 WL
4642324 (ND Cal., Oct. 17, 2017) (District Court Order).
The details of that order are recounted further below.

The Government petitioned for a writ of mandamus in the
Court of Appeals for the Ninth Circuit. The Court of Ap-
peals, in a divided opinion, denied the Government’s petition.
See 875 F. 3d 1200 (2017).

On November 19, three days after the Court of Appeals
issued its opinion, respondents moved the District Court to
stay its order requiring completion of the administrative rec-
ord until after the District Court resolved the Government’s
motion to dismiss and respondents’ motion for a preliminary
injunction. See Motion To Stay in No. 17-cv-5211, Doc. 190.
The District Court did not grant respondents’ request, in-
stead staying its order for one month.
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Still objecting to the District Court’s order, the Govern-
ment now seeks relief in this Court. It has filed here a peti-
tion for a writ of mandamus to the District Court, or, in the
alternative, for a writ of certiorari to the Court of Appeals.

The Court now grants the petition for a writ of certiorari,
vacates the order of the Court of Appeals for the Ninth Cir-
cuit, and remands the case.

The District Court’s October 17 order requires the Gov-
ernment to turn over all “emails, letters, memoranda, notes,
media items, opinions and other materials” that fall within
the following categories:

“(1) all materials actually seen or considered, however
briefly, by Acting Secretary [Elaine] Duke in connection
with the potential or actual decision to rescind DACA
..., (2) all DACA-related materials considered by per-
sons (anywhere in the government) who thereafter pro-
vided Acting Secretary Duke with written advice or
input regarding the actual or potential rescission of
DACA, (3) all DACA-related materials considered by
persons (anywhere in the government) who thereafter
provided Acting Secretary Duke with verbal input re-
garding the actual or potential rescission of DACA, (4)
all comments and questions propounded by Acting Sec-
retary Duke to advisors or subordinates or others re-
garding the actual or potential rescission of DACA and
their responses, and (5) all materials directly or indi-
rectly considered by former Secretary of DHS John
Kelly leading to his February 2017 memorandum not
to rescind DACA.” District Court Order, 2017 WL
4642324, *8.

The Government makes serious arguments that at least
portions of the District Court’s order are overly broad.
(The Government appears to emphasize certain materials in
categories 2, 3, and 4.) Under the specific facts of this case,
the District Court should have granted respondents’ motion
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on November 19 to stay implementation of the challenged
October 17 order and first resolved the Government’s thresh-
old arguments (that the Acting Secretary’s determination to
rescind DACA is unreviewable because it is “committed to
agency discretion,” 5 U. S. C. §701(a)(2), and that the Immi-
gration and Nationality Act deprives the District Court of
jurisdiction). Either of those arguments, if accepted, likely
would eliminate the need for the District Court to examine
a complete administrative record.

On remand of the case, the Court of Appeals shall take
appropriate action so that the following steps can be taken.
The District Court should proceed to rule on the Govern-
ment’s threshold arguments and, in doing so, may consider
certifying that ruling for interlocutory appeal under 28
U.S. C. §1292(b) if appropriate. Thereafter, the Court of
Appeals or the District Court in the first instance may con-
sider whether narrower amendments to the record are neces-
sary and appropriate. In any event, the District Court may
not compel the Government to disclose any document that
the Government believes is privileged without first provid-
ing the Government with the opportunity to argue the issue.

This order does not suggest any view on the merits of
respondents’ claims or the Government’s defenses, or that
the District Court’s rulings on the Government’s motion to
dismiss and respondents’ motion for preliminary injunction
should be delayed.

The judgment of the Court of Appeals for the Ninth Cir-
cuit is vacated, and the case is remanded for further proceed-
ings consistent with this opinion.

It is so ordered.
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THARPE ». SELLERS, WARDEN

ON PETITION FOR WRIT OF CERTIORARI TO THE UNITED
STATES COURT OF APPEALS FOR THE ELEVENTH CIRCUIT

No. 17-6075. Decided January 8, 2018

Petitioner Keith Tharpe sought to reopen his federal habeas proceedings
based on his claim that one white juror who voted in Tharpe’s murder
trial to impose the death penalty was biased against Tharpe, who is
black. The District Court held that Tharpe’s claim was procedurally
defaulted in state court, and further that Tharpe could not overcome
that default because he could not produce any clear and convincing evi-
dence contradicting the state court’s determination that the juror’s pres-
ence did not prejudice him. The Eleventh Circuit denied Tharpe’s cer-
tificate of appealability, holding that jurists of reason could not dispute
the District Court’s procedural ruling.

Held: The Eleventh Circuit erred in reaching its conclusion. Tharpe
produced a remarkable sworn affidavit by the juror in question which
detailed the juror’s views on race and provided a strong factual basis
for the argument that Tharpe’s race affected that juror’s vote for a death
verdict. At the very least, a reasonable jurist could debate whether
Tharpe has shown by clear and convincing evidence that the state
court’s factual determination was wrong, and the Eleventh Circuit was
wrong to conclude otherwise.

Certiorari granted; vacated and remanded.

PER CURIAM.

Petitioner Keith Tharpe moved to reopen his federal ha-
beas corpus proceedings regarding his claim that the Georgia
jury that convicted him of murder included a white juror,
Barney Gattie, who was biased against Tharpe because he
is black. See Fed. Rule Civ. Proc. 60(b)(6). The District
Court denied the motion on the ground that, among other
things, Tharpe’s claim was procedurally defaulted in state
court. The District Court also noted that Tharpe could not
overcome that procedural default because he had failed to
produce any clear and convincing evidence contradicting the
state court’s determination that Gattie’s presence on the jury
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did not prejudice him. See Tharpe v. Warden, No. 5:10-cv—
433 (MD Ga., Sept. 5, 2017), App. B to Pet. for Cert. 19.

Tharpe sought a certificate of appealability (COA). The
Eleventh Circuit denied his COA application after deciding
that jurists of reason could not dispute that the District
Court’s procedural ruling was correct. See Tharpe v. War-
den, 2017 WL 4250413, *3 (Sept. 21, 2017). The Eleventh
Circuit’s decision, as we read it, was based solely on its con-
clusion, rooted in the state court’s factfinding, that Tharpe
had failed to show prejudice in connection with his procedur-
ally defaulted claim, i. e., that Tharpe had “failed to demon-
strate that Barney Gattie’s behavior ‘had substantial and
injurious effect or influence in determining the jury’s
verdict.”” Ibid. (quoting Brecht v. Abrahamson, 507 U. S.
619, 637 (1993)).

Our review of the record compels a different conclusion.
The state court’s prejudice determination rested on its find-
ing that Gattie’s vote to impose the death penalty was not
based on Tharpe’s race. See Tharpe v. Warden, No. 93—cv-
144 (Super. Ct. Butts Cty., Ga., Dec. 1, 2008), App. F to Pet.
for Cert. 102. And that factual determination is binding on
federal courts, including this Court, in the absence of clear
and convincing evidence to the contrary. See 28 U.S.C.
§2254(e)(1). Here, however, Tharpe produced a sworn affi-
davit, signed by Gattie, indicating Gattie’s view that “there
are two types of black people: 1. Black folks and 2. Niggers”;
that Tharpe, “who wasn’t in the ‘good’ black folks category
in my book, should get the electric chair for what he did”;
that “[slJome of the jurors voted for death because they felt
that Tharpe should be an example to other blacks who kill
blacks, but that wasn’t my reason”; and that, “[a]fter study-
ing the Bible, I have wondered if black people even have
souls.” App. B to Pet. for Cert. 15-16 (internal quotation
marks omitted). Gattie’s remarkable affidavit—which he
never retracted—presents a strong factual basis for the ar-
gument that Tharpe’s race affected Gattie’s vote for a death
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verdict. At the very least, jurists of reason could debate
whether Tharpe has shown by clear and convincing evidence
that the state court’s factual determination was wrong. The
Eleventh Circuit erred when it concluded otherwise.

The question of prejudice—the ground on which the Elev-
enth Circuit chose to dispose of Tharpe’s application—is not
the only question relevant to the broader inquiry whether
Tharpe should receive a COA. The District Court denied
Tharpe’s Rule 60(b) motion on several grounds not addressed
by the Eleventh Circuit. We express no view of those issues
here. In light of the standard for relief from judgment
under Rule 60(b)(6), which is available only in “‘extraordi-
nary circumstances,”” Gonzalez v. Crosby, 545 U. S. 524, 536
(2005), Tharpe faces a high bar in showing that jurists of
reason could disagree whether the District Court abused its
discretion in denying his motion. It may be that, at the end
of the day, Tharpe should not receive a COA. And review
of the denial of a COA is certainly not limited to grounds
expressly addressed by the court whose decision is under
review. But on the unusual facts of this case, the Court of
Appeals’ review should not have rested on the ground that
it was indisputable among reasonable jurists that Gattie’s
service on the jury did not prejudice Tharpe.

We therefore grant Tharpe’s motion to proceed in forma
pauperis, grant the petition for certiorari, vacate the judg-
ment of the Court of Appeals, and remand the case for fur-
ther consideration of the question whether Tharpe is entitled
to a COA.

It is so ordered.

JUSTICE THOMAS, with whom JUSTICE ALITO and JUSTICE
GORSUCH join, dissenting.

If bad facts make bad law, then “unusual facts” inspire
unusual decisions. Ante, at 35. In its brief per curiam
opinion, the Court misreads a lower court’s opinion to find
an error that is not there, and then refuses to entertain alter-
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native grounds for affirmance. The Court does this to ac-
complish little more than a do-over in the Court of Appeals:
As it concedes, petitioner Keith Tharpe faces a “high bar”
on remand to obtain even a certificate of appealability
(COA). Ibid.

One might wonder why the Court engages in this pointless
exercise. The only possible explanation is its concern with
the “unusual facts” of this case, specifically a juror affidavit
that expresses racist opinions about blacks. The opinions in
the affidavit are certainly odious. But their odiousness does
not excuse us from doing our job correctly or allow us to
pretend that the lower courts have not done theirs.

The responsibility of courts is to decide cases, both usual
and unusual, by neutrally applying the law. The law reflects
society’s considered judgments about the balance of compet-
ing interests, and we must respect those judgments. In
bending the rules here to show its concern for a black capital
inmate, the Court must think it is showing its concern for
racial justice. It is not. Its summary vacatur will not stop
Tharpe’s execution or erase the “unusual fac[t]” of the affi-
davit. It will only delay justice for Jaquelin Freeman, who
was also black, who is ignored by the majority, and who was
murdered by Tharpe 27 years ago. I respectfully dissent.

I

The Court’s terse opinion tells the reader that this case
involves a petitioner, a juror, an affidavit, and a prejudice
determination. But it involves much more than that. This
case also has a victim, a second affidavit, numerous deposi-
tions, factfinding by a state court, and several decisions from
federal judges that provide multiple grounds for denying a
COA. 1 will briefly provide this omitted context.

A

Keith Tharpe’s wife, Migrisus, left him in 1990. Despite
a no-contact order, Tharpe called her and told her that if she
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wanted to “‘play dirty’” he would show her “‘what dirty
was.””  Tharpe v. Warden, 834 F. 3d 1323, 1325 (CA11 2016).
The next morning, Tharpe ambushed his wife and her sister,
Jaquelin Freeman, as they drove to work, pulling his truck
in front of their car and forcing them to stop. Tharpe aimed
a shotgun at the car and ordered his wife to get into his
truck. He then told Freeman that he was going to “‘f—
[her] up’” and took her to the rear of his truck. Ibid.
Tharpe shot Freeman, rolled her body into a ditch, reloaded,
and shot her again, killing her. After murdering Freeman,
Tharpe kidnaped and raped his wife, leaving Freeman’s body
lying in the ditch. Freeman’s husband found her a short
time later, while driving their children to school.

A jury convicted Tharpe of malice murder and two counts
of aggravated kidnaping. After hearing the evidence, the
jury needed less than two hours to return a unanimous sen-
tence of death. As aggravating factors, the jury found that
Tharpe murdered Freeman while committing two other capi-
tal felonies—the aggravated kidnapings of his wife and Free-
man—and that the murder was outrageously or wantonly
vile, horrible, or inhuman.

B

More than seven years after his trial, Tharpe’s lawyers
interviewed one of his jurors, Barney Gattie. The resulting
affidavit stated that Gattie knew Freeman, and that her fam-
ily was “what [he] would call a nice [b]lack family.” Tharpe
v. Warden, No. 5:10-cv-433 (MD Ga., Sept. 5, 2017), App. B
to Pet. for Cert. 15. The affidavit continued that, in Gattie’s
view, “there are two types of black people: 1. Black folks and
2. Niggers.” Ibid. Tharpe “wasn’t in the ‘good’ black folks
category,” according to the affidavit, and if Freeman had
been “the type Tharpe is, then picking between life and
death for Tharpe wouldn’t have mattered so much.” Id., at
16. But because Freeman and her family were “good black
folks,” the affidavit continued, Gattie thought Tharpe “should
get the electric chair for what he did.” Ibid. Gattie’s affi-
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davit went on to explain that “[a]fter studying the Bible,” he
had “wondered if black people even have souls.” Ibid. The
affidavit also noted that some of the other jurors “wanted
blacks to know they weren’t going to get away with killing
each other.” Ibid.

A couple of days later, the State obtained another affidavit
from Gattie. In that second affidavit, Gattie stated that he
“did not vote to impose the death penalty because [Tharpe]
was a black man,” but instead because the evidence pre-
sented at trial justified it and because Tharpe showed no
remorse. Record in No. 5:10-cv-433 (MD Ga., June 21,
2017), Doc. 77-3, p. 2. The affidavit explained that Gattie
had consumed “seven or more beers” on the afternoon he
signed the first affidavit. Ibid. Although he had signed it,
he “never swore to [it] nor was [he] ever asked if [the] state-
ment was true and accurate.” Id., at 3. He also attested
that many of the statements in the first affidavit “were taken
out of context and simply not accurate.” Ibid. And he felt
that the lawyers who took it “were deceiving and misrepre-
sented what they stood for.” Id., at 5.

A state postconviction court presided over Gattie’s deposi-
tion. Gattie again testified that, although he signed the af-
fidavit, he did not swear to its contents. Gattie also testified
that when he signed the affidavit he had consumed “[m]aybe
a 12 pack, [and] a few drinks of whiskey, over the period of
the day.” Id., Doc. 15-8, p. 80. Tharpe’s lawyers did not
question Gattie about the contents of his first affidavit at
the deposition. They instead spent much of the deposition
asking Gattie unrelated questions about race, which the state
court ruled irrelevant—Ilike whether he was familiar with
Uncle Tom’s Cabin or whether his granddaughter would play
with a black doll. The lawyers’ failure to address the con-
tents of Gattie’s first affidavit troubled the state court. Just
before it permitted Gattie to leave, the court advised Tharpe’s
lawyers that it might “totally discoun[t]” Gattie’s first affi-
davit, and it again invited them to ask Gattie questions about
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its contents. Id., at 105. Tharpe’s lawyers declined the
opportunity.

The state court also heard deposition testimony from 10 of
Tharpe’s other jurors and received an affidavit from the 11th.
None of the jurors, two of whom were black, corroborated
the statements in Gattie’s first affidavit about how some of
the jurors had considered race. The 10 jurors who testified
all said that race played no role in the jury’s deliberations.
The 11th juror did not mention any consideration of race
either.

C
Tharpe sought state postconviction relief. One of his
claims was that “improper racial animus . . . infected the

deliberations of the jury.” Tharpe v. Warden, 2017 WL
4250413, *1 (CA11, Sept. 21, 2017).

The state court rejected this claim for two reasons. First,
Tharpe could not prove juror misconduct because Georgia
law did not allow parties to impeach a jury verdict with post-
trial testimony from jurors. Tharpe v. Warden, No. 93—cv—
144 (Super. Ct. Butts Cty., Ga., Dec. 1, 2008), App. F' to Pet.
for Cert. 99-101. Second, Tharpe had procedurally de-
faulted his claim because he had failed to raise it on direct
appeal, and he could not establish cause and prejudice to
overcome that default. Id., at 102. Tharpe’s allegation of
ineffective assistance of counsel was insufficient to establish
cause because he had “failed to establish the requisite defi-
ciency or prejudice.” Ibid. And Tharpe failed to establish
prejudice because the state court credited Gattie’s testimony
that he had not relied on race when voting to sentence
Tharpe. Id., at 102-103.

D

Tharpe then raised his juror-bias claim in a federal petition
for a writ of habeas corpus. The United States District
Court for the Middle District of Georgia denied his claim as
procedurally defaulted. The District Court acknowledged
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that ineffective assistance of counsel can provide cause to
overcome a procedural default, but it explained that Tharpe
“‘failled] to provide any details regarding this allegation.””
2017 WL 4250413, *2. The District Court concluded that
Tharpe “‘hald] not established that his counsels’ ineffective-
ness constituted cause to overcome the procedural defaullt]’”
and that he “‘failed to show actual prejudice.”” Ibid.

Tharpe did not seek a COA on his juror-bias claim. The
United States Court of Appeals for the Eleventh Circuit af-
firmed the District Court’s decision, Tharpe, 834 F. 3d 1323,
and this Court denied certiorari, Tharpe v. Sellers, 582
U. S. 934 (2017).

In June 2017, Tharpe moved to reopen his federal habeas
proceedings under Federal Rule of Civil Procedure 60(b).
He pointed to this Court’s recent decisions in Buck v. Davis,
580 U.S. 100 (2017), and Pena-Rodriguez v. Colorado, 580
U. S. 206 (2017), as extraordinary circumstances that entitled
him to relief. According to Tharpe, Buck established that
extraordinary circumstances are present when a defendant
was sentenced due to his race and new law provides an op-
portunity to consider the merits of his previously defaulted,
race-based sentencing claim. Pena-Rodriguez supplied that
new law, Tharpe argued, because it held that a state no-
impeachment rule must yield when there is a “clear state-
ment that indicates [a juror] relied on racial stereotypes or
animus to convict a criminal defendant.” 580 U. S., at 225.

The District Court denied Tharpe’s motion. It first ex-
plained that Pena-Rodriguez announced a new procedural
rule that does not apply retroactively on federal collateral
review. App. B to Pet. for Cert. 6-14. It alternatively de-
ferred to the state court’s finding that Tharpe could not
prove cause or prejudice to overcome his procedural default.
Id., at 18-21. After the depositions of Gattie and 10 other
jurors, the state court credited Gattie’s testimony that he did
not vote for death based on race. Id., at 21. The District
Court deferred to that credibility determination, and nothing
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in Pena-Rodriguez undermined that determination. App. B
to Pet. for Cert. 19-21.

The Eleventh Circuit denied a COA. It explained that
the District Court had concluded in its first decision that
Tharpe failed to prove cause and prejudice. 2017 WL
4250413, *2. The District Court had later rejected Tharpe’s
Rule 60(b) motion both because Pena-Rodriguez was not ret-
roactively applicable on federal collateral review and because
it “presumed the correctness” of the state court’s finding that
Tharpe failed to “‘establish cause and prejudice.’” 2017
WL 4250413, *2. The Eleventh Circuit then offered two
reasons why Tharpe was not entitled to a COA. First,
Tharpe had not “‘made a substantial showing of the denial
of a constitutional right.”” Id., at *3 (quoting 28 U. S. C.
§2253(e)(2)). “As the [state court] and the District Court
found, Tharpe failed to demonstrate that Barney Gattie’s be-
havior ‘had substantial and injurious effect or influence in
determining the jury’s verdict.’” 2017 WL 4250413, *3
(quoting Brecht v. Abrahamson, 507 U.S. 619, 637 (1993)).
“Nor,” the Eleventh Circuit continued, “has Tharpe shown
that ‘jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.”” 2017
WL 4250413, *3 (quoting Slack v. McDaniel, 529 U. S. 473,
484 (2000)).1

Shortly before his scheduled execution, Tharpe filed a peti-
tion for a writ of certiorari and a stay application with this
Court. We issued a stay.

IT

To obtain a COA, Tharpe must show “that jurists of reason
would find it debatable whether the petition states a valid
claim of the denial of a constitutional right” and “that jurists
of reason would find it debatable whether the district court
was correct in its procedural ruling.” Id., at 484. The

1The Eleventh Circuit also held that Tharpe had not exhausted his
Pena-Rodriguez claim in state court. 2017 WL 4250413, *4.
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Court is not willing to say that Tharpe can satisfy this stand-
ard. See ante, at 35 (“It may be that, at the end of the day,
Tharpe should not receive a COA”). Instead, its opinion
makes two moves. First, it “read[s]” the decision below as
resting “solely” on Tharpe’s “fail[ure] to show prejudice” to
overcome his procedural default. Amnte, at 34. It does not
read the decision as reaching cause, and it declines to con-
sider that or any other alternative reason to affirm the Elev-
enth Circuit. See ante, at 34-35. Second, the Court holds,
contrary to the Eleventh Circuit, that jurists of reason could
debate whether Tharpe has proved prejudice. See ante, at
35. Neither of the Court’s moves is justified.

A
1

The majority misreads the decision below as resting
“solely” on prejudice. See ante, at 34. The Eleventh Cir-
cuit addressed cause as well.

The Eleventh Circuit first held that Tharpe had failed to
make a “‘substantial showing of the denial of a constitutional
right,”” explaining that he had “failed to demonstrate that
. . . Gattie’s behavior ‘had substantial and injurious effect
or influence in determining the jury’s verdict.”” 2017 WL
4250413, *3 (quoting Brecht, supra, at 637). Then the Elev-
enth Circuit alternatively held that Tharpe had not “shown
that ‘jurists of reason would find it debatable whether the
district court was correct in its procedural ruling.”” 2017
WL 4250413, *3 (quoting Slack, supra, at 484). The “proce-
dural ruling” of the District Court rested on both cause and
prejudice—as the Eleventh Circuit explained earlier in its
opinion, quoting the District Court at length. See 2017 WL
4250413, *2. Indeed, neither party suggests that the Elev-
enth Circuit’s decision did not reach cause, and both parties
briefed the issue to this Court. See Brief in Opposition 16—
17; Reply Brief 7-8. The Court’s reading of the decision
below is untenable.
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Even if its reading were tenable, the Court does not ex-
plain why the strong medicine of a summary disposition is
warranted here. Summary decisions are “rare” and “usually
reserved by this Court for situations in which . . . the deci-
sion below is clearly in error.” Schweiker v. Hansen, 450
U.S. 785, 791 (1981) (Marshall, J., dissenting). The majori-
ty’s reading of the decision below is not the better one, much
less the clearly correct one. By adopting the least charita-
ble reading of the Eleventh Circuit’s decision, the majority
“disrespects the judges of the courts of appeals, who are
appointed and confirmed as we are.” Wellons v. Hall,
558 U. S. 220, 228 (2010) (Scalia, J., dissenting). This Court
should not “vacate and send back their authorized judgments
for inconsequential imperfection of opinion—as though
we were schoolmasters grading their homework.” Ibid.
In fact, “[aln appropriately self-respecting response to to-
day’s summary vacatur would be summary reissuance of the
same opinion,” ibid., with a sentence clarifying that the
Eleventh Circuit agrees with the District Court’s decision

on cause.
2

Putting aside its misreading of the decision below, the
Court inexplicably declines to consider alternative grounds
for affirmance. The Court acknowledges that our review “is
certainly not limited to grounds expressly addressed by the
court whose decision is under review.” Amnte, at 35. But
the Court does not explain why it nonetheless limits itself to
the question of prejudice. The Court’s self-imposed limita-
tion is inexcusable given that Tharpe’s collateral challenges
to his sentence have lasted 24 years, the Court’s failure to
consider alternative grounds has halted an imminent execu-
tion, the alternative grounds were reached below, several of
them were briefed here, and many of them are obviously
correct. In fact, the District Court identified two grounds
for denying Tharpe relief that no reasonable jurist could
debate.
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First, no reasonable jurist could argue that Pena-
Rodriguez applies retroactively on collateral review. Pena-
Rodriguez established a new rule: The opinion states that it
is answering a question “left open” by this Court’s earlier
precedents. 580 U.S., at 221. A new rule does not apply
retroactively unless it is substantive or a “watershed rulle]
of criminal procedure.” Teague v. Lane, 489 U. S. 288, 311
(1989) (plurality opinion). Since Pena-Rodriguez permits a
trial court “to consider [certain] evidence,” 580 U. S., at 225,
and does not “alte[r] the range of conduct or the class of
persons that the law punishes,” Schriro v. Summerlin, 542
U. S. 348, 353 (2004), it cannot be a substantive rule? And
Tharpe does not even attempt to argue that Pena-Rodriguez
established a watershed rule of criminal procedure—a class
of rules that is so “narrow” that it is “ ‘unlikely that any has
yet to emerge.”” Schriro, supra, at 352 (quoting Tyler v.
Cain, 533 U.S. 656, 667, n. 7 (2001); alterations omitted).
Nor could he. Not even the right to have a jury decide a
defendant’s eligibility for death counts as a watershed rule
of criminal procedure. Schriro, supra, at 355—-358.3

2Moreover, because the state court considered Tharpe’s evidence of ra-
cial bias anyway, despite Georgia’s no-impeachment rule, no reasonable
jurist could argue that Pena-Rodriguez presents an extraordinary circum-
stance that entitles Tharpe to reopen his judgment under Rule 60(b). He
has already received the benefit of the rule announced in Pena-Rodriguez.

3Even if Tharpe could show that Pena-Rodriguez is retroactive under
Teague and could overcome his procedural default, no reasonable jurist
could argue that he has stated a valid juror-bias claim on the merits. The
state court concluded that his claim failed in the absence of any admissible
evidence to support it. See Tharpe v. Warden, No. 93—cv-144 (Super. Ct.
Butts Cty., Ga., Dec. 1, 2008), App. F to Pet. for Cert. 102. To obtain
federal habeas relief, Tharpe must show that this merits decision “was
contrary to, or involved an unreasonable application of, clearly established
Federal law, as determined by the Supreme Court of the United States.”
28 U. S. C. §2254(d)(1). Since the state court issued its decision nearly a
decade before Pena-Rodriguez, no reasonable jurist could argue that the
state court’s decision was contrary to clearly established law at “the time
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Second, no reasonable jurist could argue that Tharpe dem-
onstrated cause for his procedural default. The only cause
that Tharpe raised in state court was ineffective assistance
of counsel. The state court rejected this claim because
Tharpe presented only a conclusory allegation to support it.
No reasonable jurist could debate that decision. Nor could
a reasonable jurist debate the cause argument that Tharpe
raises here. In his reply brief in support of certiorari in this
Court, Tharpe argues that he did not have to raise his claim
of juror bias on direct appeal. Reply Brief 7-8. But
Tharpe never raised this argument in state court, so the
state court did not err in failing to accept it. Nor did the
District Court abuse its discretion in failing to address it,
since Tharpe merely mentioned it in a footnote in his reply
brief where he was explaining the state court’s decision.
And even if Tharpe’s description of Georgia law is correct
and relevant in a federal habeas proceeding, he offers no ex-
planation for why he waited seven years after his trial to
obtain Gattie’s affidavit. See Fults v. GDCP Warden, 764
F. 3d 1311, 1317 (CA11 2014). In short, Tharpe has not of-
fered a viable argument on cause in any court.

B

On the one issue it does address—prejudice—the Court
falters again. Its conclusion that reasonable jurists could
debate prejudice plows through three levels of deference.
First, it ignores the deference that appellate courts must
give to trial courts’ findings on questions of juror bias. See
Skilling v. United States, 561 U. S. 358, 396 (2010) (“In re-
viewing claims [of juror bias], the deference due to district
courts is at its pinnacle: ‘A trial court’s findings of juror im-
partiality may be overturned only for manifest error’” (quot-
ing Mw’Min v. Virginia, 500 U. S. 415, 428 (1991))). Then,

the state court render[ed] its decision.” Cullen v. Pinholster, 563 U. S.
170, 182 (2011) (internal quotation marks omitted).
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it ignores the deference that federal habeas courts must give
to state courts’ factual findings. See 28 U. S. C. §2254(e)(1).
Finally, it ignores the deference that federal appellate courts
must give to federal district courts’ discretionary decisions
under Rule 60(b). See Browder v. Director, Dept. of Correc-
tions of Ill., 434 U. S. 257, 263, n. 7 (1978).

With all this deference, no reasonable jurist could debate
the question of prejudice. The state court’s finding that
Tharpe “failed to show that any alleged racial bias of
Mr. Gattie’s was the basis for sentencing” him, App. F to
Pet. for Cert. 102, was supported by ample evidence. Gattie
testified in his second affidavit that he did not impose a death
sentence because of Tharpe’s race. He also denied having
sworn to the first affidavit and explained that he had con-
sumed a substantial amount of alcohol on the day he signed
it. Gattie’s testimony was consistent with the testimony of
the other 10 jurors deposed in front of the trial court, all of
whom testified that they did not consider race and that race
was not discussed during their deliberations. To be sure,
there was some evidence cutting the other way—most nota-
bly, Gattie’s first affidavit. But the state court heard all of
the evidence, saw the witnesses’ demeanor, and decided to
credit Gattie’s testimony that he did not vote for the death
penalty because of Tharpe’s race. Even if we were review-
ing the state court directly, its finding would be entitled to
substantial deference. See Skilling, supra, at 396.

But we are not reviewing the state court directly. In-
stead, the relevant question is whether a reasonable jurist
could argue that the District Court abused its discretion by
concluding that the state court’s decision to credit Gattie’s
testimony has not been rebutted by clear and convincing evi-
dence. Even if “[r]Jeasonable minds reviewing the record
might disagree about” the evidence, “on habeas review that
does not suffice to supersede the [state] court’s credibility
determination.” Rice v. Collins, 546 U.S. 333, 341-342
(2006). And even if we might have made a different call,
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abuse-of-discretion review means we cannot “substitute [our]
judgment for that of the district court.” Horne v. Flores,
557 U.S. 433, 493 (2009) (BREYER, J., dissenting). Under
these standards, no reasonable jurist could argue that
Tharpe rebutted the state court’s decision by clear and con-
vincing evidence, much less that the District Court’s defer-
ence to the state court’s credibility determination was an
abuse of discretion.
I11

The Court is cognizant of the weakness of Tharpe’s claims.
It openly anticipates that he will not be able to obtain a COA,
which makes sense given the insurmountable barriers he
faces on remand. Moreover, the Court’s preliminary deci-
sion that reasonable jurists could debate prejudice says little
about how a court of appeals could ever rule in Tharpe’s
favor on the merits of that question, given the multiple levels
of deference that apply. At most, then, the Court’s decision
merely delays Tharpe’s inevitable execution.

The Court tries to justify its decision “on the unusual facts
of this case.” Ante, at 35. But there is nothing unusual
about deferring to a district court’s decision to defer to a
state court’s credibility findings. This case involves a mine-
run denial of a COA by a lower court on the eve of an execu-
tion, one that this Court routinely denies certiorari to
address.

Today’s decision can be explained only by the “unusual
fac[t]” of Gattie’s first affidavit. Ibid. The Court must be
disturbed by the racist rhetoric in that affidavit, and must
want to do something about it. But the Court’s decision is
no profile in moral courage. By remanding this case to the
Court of Appeals for a useless do-over, the Court is not doing
Tharpe any favors. And its unusual disposition of his case
callously delays justice for Jaquelin Freeman, the black
woman who was brutally murdered by Tharpe 27 years ago.
Because this Court should not be in the business of ceremo-
nial handwringing, I respectfully dissent.
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DISTRICT OF COLUMBIA ET AL. v. WESBY ET AL.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

No. 15-1485. Argued October 4, 2017—Decided January 22, 2018

District of Columbia police officers responded to a complaint about loud
music and illegal activities in a vacant house. Inside, they found the
house nearly barren and in disarray. The officers smelled marijuana
and observed beer bottles and cups of liquor on the floor, which was
dirty. They found a makeshift strip club in the living room, and a
naked woman and several men in an upstairs bedroom. Many party-
goers scattered when they saw the uniformed officers, and some hid.
The officers questioned everyone and got inconsistent stories. Two
women identified “Peaches” as the house’s tenant and said that she had
given the partygoers permission to have the party. But Peaches was
not there. When the officers spoke by phone to Peaches, she was ner-
vous, agitated, and evasive. At first, she claimed that she was renting
the house and had given the partygoers permission to have the party,
but she eventually admitted that she did not have permission to use the
house. The owner confirmed that he had not given anyone permission
to be there. The officers then arrested the partygoers for unlawful
entry.

Several partygoers sued for false arrest under the Fourth Amend-
ment and District law. The District Court concluded that the officers
lacked probable cause to arrest the partygoers for unlawful entry and
that two of the officers, petitioners here, were not entitled to qualified
immunity. A divided panel of the D. C. Circuit affirmed.

Held:
1. The officers had probable cause to arrest the partygoers.
Pp. 56-62.

(a) Considering the “totality of the circumstances,” Maryland v.
Pringle, 540 U.S. 366, 371, the officers made an “entirely reasonable
inference” that the partygoers knew they did not have permission to be
in the house, id., at 372. Taken together, the condition of the house
and the conduct of the partygoers allowed the officers to make several
“‘common-sense conclusions about human behavior.”” Illinois v. Gates,
462 U. S. 213, 231. Because most homeowners do not live in such condi-
tions or permit such activities in their homes, the officers could infer
that the partygoers knew the party was not authorized. The officers
also could infer that the partygoers knew that they were not supposed
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to be in the house because they scattered and hid when the officers
arrived. See Illinois v. Wardlow, 528 U. 8. 119, 124-125. The party-
goers’ vague and implausible answers to questioning also gave the offi-
cers reason to infer that the partygoers were lying and that their lies
suggested a guilty mind. Cf. Devenpeck v. Alford, 543 U. S. 146, 149,
155-156. Peaches’ lying and evasive behavior gave the officers reason
to discredit everything she said. The officers also could have inferred
that she lied when she said she had invited the partygoers to the house,
or that she told the partygoers that she was not actually renting the
house. Pp. 57-60.

(b) The panel majority failed to follow two basic and well-established
principles of law. First, it viewed each fact “in isolation, rather than
as a factor in the totality of the circumstances.” Pringle, supra, at 372,
n. 2. Second, it believed that it could dismiss outright any circum-
stances that were “susceptible of innocent explanation,” United States
v. Arvizu, 534 U. S. 266, 277. Instead, it should have asked whether
a reasonable officer could conclude—considering all of the surrounding
circumstances, including the plausibility of the explanation itself—that
there was a “substantial chance of criminal activity,” Gates, supra, at
244, n. 13. Pp. 60-62.

2. The officers are entitled to qualified immunity. Pp. 62-68.

(@) As relevant here, officers are entitled to qualified immunity
under 42 U. S. C. §1983 unless the unlawfulness of their conduct was
“clearly established at the time,” Reichle v. Howards, 566 U. S. 658, 664.
To be clearly established, a legal principle must be “settled law,” Hunter
v. Bryant, 502 U. S. 224, 228, and it must clearly prohibit the officer’s
conduct in the particular circumstances before him, see Saucier v. Katz,
533 U.S. 194, 202. In the warrantless arrest context, “a body of rel-
evant case law” is usually necessary to “‘clearly establish’ the an-
swer” with respect to probable cause. Brosseau v. Haugen, 543 U. S.
194, 199.

Even assuming that the officers lacked actual probable cause to arrest
the partygoers, they are entitled to qualified immunity because, given
“the circumstances with which [they] w[ere] confronted,” they “reason-
ably but mistakenly conclude[d] that probable cause [wal]s present.”
Anderson v. Creighton, 483 U. S. 635, 640, 641. The panel majority and
the partygoers have failed to identify a single precedent finding a
Fourth Amendment violation “under similar circumstances.” White v.
Pauly, 580 U.S. 73, 79. And this is not an “obvious case” where “a
body of relevant case law” is unnecessary. Brosseau, supra, at 199.
Pp. 62-65.

(b) Instead of following this straightforward analysis, the panel ma-
jority reasoned that, under clearly established District law, a suspect’s
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bona fide belief of a right to enter vitiates probable cause to arrest for
unlawful entry. Thus, it concluded that the “uncontroverted evidence”
of an invitation in this case meant that the officers could not infer the
partygoers’ intent from other circumstances or disbelieve their story.
But looking at the entire legal landscape at the time of the arrests, a
reasonable officer could have interpreted the law as permitting the ar-
rests here. There was no controlling case holding that a bona fide belief
of a right to enter defeats probable cause, that officers cannot infer a
suspect’s guilty state of mind based on his conduct alone, or that officers
must accept a suspect’s innocent explanation at face value. And several
precedents suggested the opposite. Pp. 65-68.

765 F. 3d 13, reversed and remanded.

THOMAS, J., delivered the opinion of the Court, in which ROBERTS, C. J.,
and KENNEDY, BREYER, ALITO, KAGAN, and GORSUCH, JJ., joined. So0TO-
MAYOR, J., filed an opinion concurring in part and concurring in the judg-
ment, post, p. 68. GINSBURG, J., filed an opinion concurring in the judg-
ment in part, post, p. 69.

Todd S. Kim, Solicitor General of the District of Columbia,
argued the cause for petitioners. With him on the briefs
were Karl A. Racine, Attorney General, Loren L. Alikhan,
Deputy Solicitor General, and Carl J. Schifferle, Assistant
Attorney General.

Robert A. Parker argued the cause for the United States
as amicus curiae urging reversal. With him on the brief
were Acting Solicitor General Wall, Acting Assistant Attor-
ney General Readler, Deputy Solicitor General Dreeben,
Rachel P. Kovner, Douglas N. Letter, Barbara L. Herwig, H.
Thomas Byron II1, and Dana Kaersvang.

Nathaniel P. Garrett argued the cause for respondents.
With him on the brief were Charlotte H. Taylor and Julia
Fong Sheketoff.*

*Briefs of amici curiae urging reversal were filed for the State of Utah
et al. by Sean D. Reyes, Attorney General of Utah, T'yler R. Green, Solici-
tor General, and Kyle J. Kaiser and Meb W. Anderson, Assistant Attorneys
General, and by the Attorneys General for their respective jurisdictions as
follows: Steven T. Marshall of Alabama, Leslie Rutledge of Arkansas,
Douglas S. Chin of Hawaii, Lisa Madigan of Illinois, Curtis T. Hill, Jr.,
of Indiana, Derek Schmidt of Kansas, Andy Beshear of Kentucky, Jeff
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Opinion of the Court

JUSTICE THOMAS delivered the opinion of the Court.

This case involves a civil suit against the District of Co-
lumbia and five of its police officers, brought by 16 individu-
als who were arrested for holding a raucous, late-night party
in a house they did not have permission to enter. The
United States Court of Appeals for the District of Columbia
Circuit held that there was no probable cause to arrest the
partygoers, and that the officers were not entitled to quali-
fied immunity. We reverse on both grounds.

I

Around 1 a.m. on March 16, 2008, the District’s Metropoli-
tan Police Department received a complaint about loud musie
and illegal activities at a house in Northeast D. C. The
caller, a former neighborhood commissioner, told police that
the house had been vacant for several months. When offi-
cers arrived at the scene, several neighbors confirmed that
the house should have been empty. The officers approached
the house and, consistent with the complaint, heard loud
music playing inside.

After the officers knocked on the front door, they saw a
man look out the window and then run upstairs. One of the
partygoers opened the door, and the officers entered. They
immediately observed that the inside of the house “‘was
in disarray’” and looked like “‘a vacant property.”” 841

Landry of Louisiana, Brian E. Frosh of Maryland, Bill Schuette of Michi-
gan, Jim Hood of Mississippi, Doug Peterson of Nebraska, Adam Paul
Laxalt of Nevada, Gordon J. MacDonald of New Hampshire, Christopher
S. Porrino of New Jersey, Michael DeWine of Ohio, Mike Hunter of Okla-
homa, Ellen F. Rosenblum of Oregon, Josh Shapiro of Pennsylvania, Peter
F. Kilmartin of Rhode Island, Alan Wilson of South Carolina, Herbert H.
Slatery III of Tennessee, Ken Paxton of Texas, Patrick Morrisey of West
Virginia, and Brad D. Schimel of Wisconsin; and for the National Associa-
tion of Counties et al. by John J. Korzen and Lisa Soronen.

Andrew J. Pincus, Eugene R. Fidell, Cecillia D. Wang, Ezekiel R. Ed-
wards, Arthur B. Spitzer, and Scott Michelman filed a brief for the Ameri-
can Civil Liberties Union et al. as amici curiae urging affirmance.
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F. Supp. 2d 20, 31 (DC 2012) (quoting Defs. Exh. A). The
officers smelled marijuana and saw beer bottles and cups of
liquor on the floor. In fact, the floor was so dirty that one
of the partygoers refused to sit on it while being questioned.
Although the house had working electricity and plumbing, it
had no furniture downstairs other than a few padded metal
chairs. The only other signs of habitation were blinds on
the windows, food in the refrigerator, and toiletries in the
bathroom.

In the living room, the officers found a makeshift strip
club. Several women were wearing only bras and thongs,
with cash tucked into their garter belts. The women were
giving lap dances while other partygoers watched. Most of
the onlookers were holding cash and cups of alcohol. After
seeing the uniformed officers, many partygoers scattered
into other parts of the house.

The officers found more debauchery upstairs. A naked
woman and several men were in the bedroom. A bare mat-
tress—the only one in the house—was on the floor, along
with some lit candles and multiple open condom wrappers.
A used condom was on the windowsill. The officers found
one partygoer hiding in an upstairs closet, and another who
had shut himself in the bathroom and refused to come out.

The officers found a total of 21 people in the house. After
interviewing all 21, the officers did not get a clear or consist-
ent story. Many partygoers said they were there for a bach-
elor party, but no one could identify the bachelor. Each of
the partygoers claimed that someone had invited them to the
house, but no one could say who. Two of the women work-
ing the party said that a woman named “Peaches” or “Tasty”
was renting the house and had given them permission to be
there. One of the women explained that the previous owner
had recently passed away, and Peaches had just started rent-
ing the house from the grandson who inherited it. But the
house had no boxes or moving supplies. She did not know
Peaches’ real name. And Peaches was not there.
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An officer asked the woman to call Peaches on her phone
so he could talk to her. Peaches answered and explained
that she had just left the party to go to the store. When
the officer asked her to return, Peaches refused because she
was afraid of being arrested. The sergeant supervising the
investigation also spoke with Peaches. At first, Peaches
claimed to be renting the house from the owner, who was
fixing it up for her. She also said that she had given the
attendees permission to have the party. When the sergeant
again asked her who had given her permission to use the
house, Peaches became evasive and hung up. The sergeant
called her back, and she began yelling and insisting that she
had permission before hanging up a second time. The offi-
cers eventually got Peaches on the phone again, and she ad-
mitted that she did not have permission to use the house.

The officers then contacted the owner. He told them that
he had been trying to negotiate a lease with Peaches, but
they had not reached an agreement. He confirmed that he
had not given Peaches (or anyone else) permission to be in
the house—Ilet alone permission to use it for a bachelor party.
At that point, the officers arrested the 21 partygoers for un-
lawful entry. See D. C. Code §22-3302 (2008). The police
transported the partygoers to the police station, where the
lieutenant decided to charge them with disorderly conduct.
See §22-1321. The partygoers were released, and the
charges were eventually dropped.!

! In their merits brief, the partygoers attempt to dispute several of these
facts. See Brief for Respondents 26-30. But the facts they now contest
were presented in the petition for a writ of certiorari, and the partygoers
did not contest them in their brief in opposition. Under this Court’s Rule
15.2, the partygoers’ failure to contest these factual assertions at the cer-
tiorari stage waived their right to do so at the merits stage. See Carcieri
v. Salazar, 555 U. S. 379, 395-396 (2009).

Furthermore, although both parties moved for summary judgment, the
undisputed facts here are sufficient to resolve both probable cause and
qualified immunity. Our analysis thus would not change no matter which
party is considered the moving party. Cf. Scott v. Harris, 550 U. S. 372,
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II

Respondents, 16 of the 21 partygoers, sued the District
and five of the arresting officers. They sued the officers for
false arrest under the Fourth Amendment, Rev. Stat. § 1979,
42 U. S. C. §1983, and under District law. They sued the
District for false arrest and negligent supervision under Dis-
trict law. The partygoers’ claims were all “predicated upon
the allegation that [they] were arrested without probable
cause.” 841 F. Supp. 2d, at 32.

On cross-motions for summary judgment, the District
Court awarded partial summary judgment to the partygoers.
Id., at 48-49. It concluded that the officers lacked probable
cause to arrest the partygoers for unlawful entry.? Id., at
32-33. The officers were told that Peaches had invited the
partygoers to the house, the District Court reasoned, and
nothing the officers learned in their investigation suggested
the partygoers “‘knew or should have known that [they
were] entering against the [owner’s] will.”” Id., at 32. The
District Court also concluded that the officers were not enti-
tled to qualified immunity under §1983.> It noted that,
under District case law, “probable cause to arrest for unlaw-
ful entry requires evidence that the alleged intruder knew
or should have known, upon entry, that such entry was

378-379 (2007) (explaining that, at summary judgment, courts must view
the facts and draw reasonable inferences in favor of the nonmoving
party).

2Because probable cause is an objective standard, an arrest is lawful if
the officer had probable cause to arrest for any offense, not just the offense
cited at the time of arrest or booking. See Devenpeck v. Alford, 543 U. S.
146, 153-155, and n. 2 (2004). Because unlawful entry is the only offense
that the District and its officers discuss in their briefs to this Court, we
likewise limit our analysis to that offense.

3The District Court granted summary judgment against two of the offi-
cers, but denied summary judgment against the other three because there
were triable issues regarding qualified immunity. See 841 F. Supp. 2d
20, 32-46 (DC 2012). The partygoers voluntarily dismissed their claims
against those three officers. See 765 F. 3d 13, 17 (CADC 2014).
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against the will of the owner.” Id., at 37. And in its view,
the officers had no such evidence. Id., at 32-33, 37-38.

With liability resolved, the case proceeded to trial on
damages. The jury awarded the partygoers a total of
$680,000 in compensatory damages. After the District
Court awarded attorney’s fees, the total award was nearly
$1 million.

On appeal, a divided panel of the D. C. Circuit affirmed.
On the question of probable cause, the panel majority made
Peaches’ invitation “central” to its determination that the
officers lacked probable cause to arrest the partygoers for
unlawful entry. 765 F. 3d 13, 21 (2014). The panel majority
asserted that, “in the absence of any conflicting information,
Peaches’ invitation vitiates the necessary element of [the
partygoers’] intent to enter against the will of the lawful
owner.” Ibid. And the panel majority determined that
“there is simply no evidence in the record that [the party-
goers] had any reason to think the invitation was invalid.”
Ibid.

On the question of qualified immunity, the panel majority
determined that it was “perfectly clear” that a person with
“a good purpose and bona fide belief of her right to enter”
lacks the necessary intent for unlawful entry. Id.,at27. In
other words, the officers needed “some evidence” that the
partygoers “knew or should have known that they were en-
tering against the will of the lawful owner.” Ibid. And
here, the panel majority asserted, the officers must “have
known that uncontroverted evidence of an invitation to enter
the premises would vitiate probable cause for unlawful
entry.” Ibid.

Judge Brown dissented. She concluded that summary
judgment on the false-arrest claims was improper because,
under the totality of the circumstances, a reasonable officer
“could disbelieve [the partygoers’] claim of innocent entry”
and infer that they knew or should have known that they did
not have permission to be in the house. Id., at 34. She also
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disagreed with the denial of qualified immunity, contending
that a reasonable officer could have found probable cause to
arrest in this “unusual factual scenario, not well represented
in the controlling case law.” Id., at 36.

The D. C. Circuit denied rehearing en banc over the dis-
sent of four judges. The dissenters focused on qualified
immunity, contending that the panel opinion “contra-
vene[d] . . . emphatic Supreme Court directives” that “police
officers may not be held liable for damages unless the officers
were ‘plainly incompetent’ or ‘knowingly violate[d]’ clearly
established law.” 816 F. 3d 96, 102 (2016) (quoting Carroll
v. Carman, 574 U. S. 13, 17 (2014) (per curiam)). The panel
majority—Judges Pillard and Edwards—responded in a joint
concurrence. 816 F. 3d, at 96-101. They insisted that the
panel opinion did not misapply the law of qualified immunity,
and that their disagreement with the dissenters was a mere
“case-specific assessment of the circumstantial evidence in
the record.” Id., at 100.

We granted certiorari to resolve two questions: whether
the officers had probable cause to arrest the partygoers, and
whether the officers were entitled to qualified immunity.
See 580 U. S. 1097 (2017). We address each question in turn.

II1

The Fourth Amendment protects “[t]he right of the people
to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures.” Because ar-
rests are “seizures” of “persons,” they must be reasonable
under the circumstances. See Payton v. New York, 445
U. S. 573, 585 (1980). A warrantless arrest is reasonable if
the officer has probable cause to believe that the suspect
committed a crime in the officer’s presence. Atwater v.
Lago Vista, 532 U. S. 318, 354 (2001).

To determine whether an officer had probable cause for an
arrest, “we examine the events leading up to the arrest, and
then decide ‘whether these historical facts, viewed from the
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standpoint of an objectively reasonable police officer, amount
to’ probable cause.” Maryland v. Pringle, 540 U. S. 366, 371
(2003) (quoting Ornelas v. United States, 517 U. S. 690, 696
(1996)). Because probable cause “deals with probabilities
and depends on the totality of the circumstances,” 540 U. S.,
at 371, it is “a fluid concept” that is “not readily, or even
usefully, reduced to a neat set of legal rules,” Illinois v.
Gates, 462 U. S. 213, 232 (1983). It “requires only a probabil-
ity or substantial chance of criminal activity, not an actual
showing of such activity.” Id., at 243-244, n. 13. Probable
cause “is not a high bar.” Kaley v. United States, 571 U. S.
320, 338 (2014).
A

There is no dispute that the partygoers entered the house
against the will of the owner. Nonetheless, the partygoers
contend that the officers lacked probable cause to arrest
them because the officers had no reason to believe that they
“knew or should have known” their “entry was unwanted.”
Ortberg v. United States, 81 A. 3d 303, 308 (D. C. 2013). We
disagree. Considering the totality of the circumstances, the
officers made an “entirely reasonable inference” that the par-
tygoers were knowingly taking advantage of a vacant house
as a venue for their late-night party. Pringle, supra, at 372.

Consider first the condition of the house. Multiple neigh-
bors, including a former neighborhood official, informed the
officers that the house had been vacant for several months.*
The house had no furniture, except for a few padded metal
chairs and a bare mattress. The rest of the house was
empty, save for some fixtures and large appliances. The
house had a few signs of inhabitance—working electricity
and plumbing, blinds on the windows, toiletries in the bath-
room, and food in the refrigerator. But those facts are not

4 At oral argument, the partygoers argued that the house was not for-
mally “vacant” under District law. Tr. of Oral Arg. 34. But a reasonable
officer could infer that the complaining neighbors used the term “vacant”
in the colloquial, not the legal, sense.
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necessarily inconsistent with the house being unoccupied.
The owner could have paid the utilities and kept the blinds
while he looked for a new tenant, and the partygoers could
have brought the food and toiletries. Although one woman
told the officers that Peaches had recently moved in, the of-
ficers had reason to doubt that was true. There were no
boxes or other moving supplies in the house; nor were there
other possessions, such as clothes in the closet, suggesting
someone lived there.

In addition to the condition of the house, consider the par-
tygoers’ conduct. The party was still going strong when the
officers arrived after 1 a.m., with music so loud that it could
be heard from outside. Upon entering the house, multiple
officers smelled marijuana.® The partygoers left beer bot-
tles and cups of liquor on the floor, and they left the floor so
dirty that one of them refused to sit on it. The living room
had been converted into a makeshift strip club. Strippers
in bras and thongs, with cash stuffed in their garter belts,
were giving lap dances. Upstairs, the officers found a group
of men with a single, naked woman on a bare mattress—
the only bed in the house—along with multiple open condom
wrappers and a used condom.

Taken together, the condition of the house and the conduct
of the partygoers allowed the officers to make several
“‘common-sense conclusions about human behavior.””
Gates, supra, at 231 (quoting United States v. Cortez, 449
U. S. 411,418 (1981)). Most homeowners do not live in near-

5The panel majority dismissed this fact because the officers “did not see
any evidence of drugs” and did “not attempt to justify [the] arrests” based
on drug use. 765 F. 3d, at 23, n. 5. But a reasonable officer could infer,
based on the smell, that marijuana had been used in the house. See John-
son v. United States, 333 U.S. 10, 13 (1948) (noting that “the odor” of
narcotics can “be evidence of most persuasive character”). And the offi-
cers could consider the drug use inside the house as evidence that the
partygoers knew their presence was unwelcome.
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barren houses. And most homeowners do not invite people
over to use their living room as a strip club, to have sex in
their bedroom, to smoke marijuana inside, and to leave their
floors filthy. The officers could thus infer that the party-
goers knew their party was not authorized.

The partygoers’ reaction to the officers gave them further
reason to believe that the partygoers knew they lacked per-
mission to be in the house. Many scattered at the sight of
the uniformed officers. Two hid themselves, one in a closet
and the other in a bathroom. “[U]nprovoked flight upon no-
ticing the police,” we have explained, “is certainly sugges-
tive” of wrongdoing and can be treated as “suspicious behav-
ior” that factors into the totality of the circumstances.
Illinois v. Wardlow, 528 U. S. 119, 124-125 (2000). In fact,
“deliberately furtive actions and flight at the approach of . ..
law officers are strong indicia of mens rea.” Sibron v. New
York, 392 U. S. 40, 66 (1968) (emphasis added). A reasonable
officer could infer that the partygoers’ scattering and hiding
was an indication that they knew they were not supposed to
be there.

The partygoers’ answers to the officers’ questions also sug-
gested their guilty state of mind. When the officers asked
who had given them permission to be there, the partygoers
gave vague and implausible responses. They could not say
who had invited them. Only two people claimed that
Peaches had invited them, and they were working the party
instead of attending it. If Peaches was the hostess, it was
odd that none of the partygoers mentioned her name. Addi-
tionally, some of the partygoers claimed the event was a
bachelor party, but no one could identify the bachelor. The
officers could have disbelieved them, since people normally
do not throw a bachelor party without a bachelor. Based on
the vagueness and implausibility of the partygoers’ stories,
the officers could have reasonably inferred that they were
lying and that their lies suggested a guilty mind. Cf. De-
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venpeck v. Alford, 543 U. S. 146, 149, 155-156 (2004) (noting
that the suspect’s “untruthful and evasive” answers to police
questioning could support probable cause).

The panel majority relied heavily on the fact that Peaches
said she had invited the partygoers to the house. But when
the officers spoke with Peaches, she was nervous, agitated,
and evasive. Cf. Wardlow, supra, at 124 (explaining that the
police can take a suspect’s “nervous, evasive behavior” into
account). After initially insisting that she had permission
to use the house, she ultimately confessed that this was a
lie—a fact that the owner confirmed. Peaches’ lying and
evasive behavior gave the officers reason to discredit every-
thing she had told them. For example, the officers could
have inferred that Peaches lied to them when she said she
had invited the others to the house, which was consistent
with the fact that hardly anyone at the party knew her name.
Or the officers could have inferred that Peaches told the par-
tygoers (like she eventually told the police) that she was not
actually renting the house, which was consistent with how
the partygoers were treating it.

Viewing these circumstances as a whole, a reasonable offi-
cer could conclude that there was probable cause to believe
the partygoers knew they did not have permission to be in
the house.

B

In concluding otherwise, the panel majority engaged in an
“excessively technical dissection” of the factors supporting
probable cause. Gates, 462 U. S., at 234. Indeed, the panel
majority failed to follow two basic and well-established prin-
ciples of law.

First, the panel majority viewed each fact “in isolation,
rather than as a factor in the totality of the circumstances.”
Pringle, 540 U. S., at 372, n. 2. This was “mistaken in light
of our precedents.” Ibid. The “totality of the circum-
stances” requires courts to consider “the whole picture.”
Cortez, 449 U. S., at 417. Our precedents recognize that the
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whole is often greater than the sum of its parts—especially
when the parts are viewed in isolation. See United States
v. Arvizu, 534 U. S. 266, 277-278 (2002). Instead of consider-
ing the facts as a whole, the panel majority took them one by
one. For example, it dismissed the fact that the partygoers
“scattered or hid when the police entered the house” because
that fact was “not sufficient standing alone to create proba-
ble cause.” 765 F. 3d, at 23 (emphasis added). Similarly, it
found “nothing in the record suggesting that the condition of
the house, on its own, should have alerted the [partygoers]
that they were unwelcome.” Ibid. (emphasis added). The
totality-of-the-circumstances test “precludes this sort of
divide-and-conquer analysis.” Arvizu, 534 U. S., at 274.

Second, the panel majority mistakenly believed that it
could dismiss outright any circumstances that were “suscep-
tible of innocent explanation.” Id., at 277. For example,
the panel majority brushed aside the drinking and the lap
dances as “consistent with” the partygoers’ explanation that
they were having a bachelor party. 765 F. 3d, at 23. And
it similarly dismissed the condition of the house as “entirely
consistent with” Peaches being a “new tenant.” Ibid. But
probable cause does not require officers to rule out a sus-
pect’s innocent explanation for suspicious facts. As we have
explained, “the relevant inquiry is not whether particular
conduct is ‘innocent’ or ‘guilty,” but the degree of suspicion
that attaches to particular types of noncriminal acts.”
Gates, 462 U.S., at 244, n. 13. Thus, the panel majority
should have asked whether a reasonable officer could con-
clude—considering all of the surrounding circumstances, in-
cluding the plausibility of the explanation itself—that there
was a “substantial chance of criminal activity.” Ibid.

The circumstances here certainly suggested criminal ac-
tivity. As explained, the officers found a group of people
who claimed to be having a bachelor party with no bachelor,
in a near-empty house, with strippers in the living room and
sexual activity in the bedroom, and who fled at the first sign
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of police. The panel majority identified innocent explana-
tions for most of these circumstances in isolation, but again,
this kind of divide-and-conquer approach is improper. A
factor viewed in isolation is often more “readily susceptible
to an innocent explanation” than one viewed as part of a
totality. Arvizu, supra, at 274. And here, the totality of
the circumstances gave the officers plenty of reasons to
doubt the partygoers’ protestations of innocence.

For all of these reasons, we reverse the D. C. Circuit’s
holding that the officers lacked probable cause to arrest.
Accordingly, the District and its officers are entitled to sum-
mary judgment on all of the partygoers’ claims.b

Iv

Our conclusion that the officers had probable cause to ar-
rest the partygoers is sufficient to resolve this case. But
where, as here, the Court of Appeals erred on both the mer-
its of the constitutional claim and the question of qualified
immunity, “we have discretion to correct its errors at each
step.” Asheroft v. al-Kidd, 563 U. S. 731, 735 (2011); see,
e. 9., Plumhoff v. Rickard, 572 U. S. 765 (2014). We exercise
that discretion here because the D. C. Circuit’s analysis, if
followed elsewhere, would “undermine the values qualified
immunity seeks to promote.” al-Kidd, supra, at 735.7

A

Under our precedents, officers are entitled to qualified im-
munity under § 1983 unless (1) they violated a federal statu-

6The partygoers do not contest that the presence of probable cause de-
feats all of their claims.

“We continue to stress that lower courts “should think hard, and then
think hard again,” before addressing both qualified immunity and the mer-
its of an underlying constitutional claim. Camreta v. Greene, 563 U. S.
692, 707 (2011). We addressed the merits of probable cause here, how-
ever, because a decision on qualified immunity alone would not have re-
solved all of the claims in this case.
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tory or constitutional right, and (2) the unlawfulness of their
conduct was “clearly established at the time.” Reichle v.
Howards, 566 U. S. 658, 664 (2012). “Clearly established”
means that, at the time of the officer’s conduct, the law was
“‘sufficiently clear’ that every ‘reasonable official would un-
derstand that what he is doing’” is unlawful. al-Kidd,
supra, at 741 (quoting Anderson v. Creighton, 483 U. S. 635,
640 (1987)). In other words, existing law must have placed
the constitutionality of the officer’s conduct “beyond debate.”
al-Kidd, supra, at 741. This demanding standard protects
“all but the plainly incompetent or those who knowingly vio-
late the law.” Malley v. Briggs, 475 U.S. 335, 341 (1986).

To be clearly established, a legal principle must have a
sufficiently clear foundation in then-existing precedent. The
rule must be “settled law,” Hunter v. Bryant, 502 U. S. 224,
228 (1991) (per curiam), which means it is dictated by “con-
trolling authority” or “a robust ‘consensus of cases of persua-
sive authority,”” al-Kidd, supra, at 741-742 (quoting Wilson
v. Layne, 526 U. S. 603, 617 (1999)). It is not enough that
the rule is suggested by then-existing precedent. The prec-
edent must be clear enough that every reasonable official
would interpret it to establish the particular rule the plain-
tiff seeks to apply. See Reichle, 566 U.S., at 666. Other-
wise, the rule is not one that “every reasonable official”
would know. Id., at 664 (internal quotation marks omitted).

The “clearly established” standard also requires that the
legal principle clearly prohibit the officer’s conduct in the
particular circumstances before him. The rule’s contours
must be so well defined that it is “clear to a reasonable officer
that his conduct was unlawful in the situation he confronted.”
Saucier v. Katz, 533 U. S. 194, 202 (2001). This requires a
high “degree of specificity.” Mullenix v. Luna, 577 U. S.
7, 13 (2015) (per curiam). We have repeatedly stressed that
courts must not “define clearly established law at a high level
of generality, since doing so avoids the crucial question
whether the official acted reasonably in the particular cir-
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cumstances that he or she faced.” Plumhoff, supra, at 779
(internal quotation marks and citation omitted). A rule is
too general if the unlawfulness of the officer’s conduct “does
not follow immediately from the conclusion that [the rule]
was firmly established.” Amnderson, supra, at 641. In the
context of a warrantless arrest, the rule must obviously re-
solve “whether ‘the circumstances with which [the particular
officer] was confronted . . . constitute[d] probable cause.’”
Mullenix, supra, at 13 (quoting Anderson, supra, at 640—
641; some alterations in original).

We have stressed that the “specificity” of the rule is “es-
pecially important in the Fourth Amendment context.”
Mullenix, supra, at 12. Probable cause “turn[s] on the as-
sessment of probabilities in particular factual contexts” and
cannot be “reduced to a neat set of legal rules.” Gates, 462
U.S,, at 232. It is “incapable of precise definition or quanti-
fication into percentages.” Pringle, 540 U.S., at 371.
Given its imprecise nature, officers will often find it difficult
to know how the general standard of probable cause applies
in “the precise situation encountered.” Ziglar v. Abbasi,
582 U. S. 120, 151 (2017). Thus, we have stressed the need
to “identify a case where an officer acting under similar cir-
cumstances . . . was held to have violated the Fourth Amend-
ment.”  White v. Pauly, 580 U. S. 73, 79 (2017) (per curiam);
e. g., Plumhoff, supra, at 778-779. While there does not
have to be “a case directly on point,” existing precedent must
place the lawfulness of the particular arrest “beyond de-
bate.” al-Kidd, supra, at 741. Of course, there can be the
rare “obvious case,” where the unlawfulness of the officer’s
conduct is sufficiently clear even though existing precedent
does not address similar circumstances. Brosseau v.
Haugen, 543 U. S. 194, 199 (2004) (per curiam). But “a body
of relevant case law” is usually necessary to “‘clearly estab-
lish’ the answer” with respect to probable cause. [Ibid.

Under these principles, we readily conclude that the offi-
cers here were entitled to qualified immunity. We start by
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defining “the circumstances with which [the officers] wlere]
confronted.” Amnderson, 483 U.S., at 640. The officers
found a group of people in a house that the neighbors had
identified as vacant, that appeared to be vacant, and that the
partygoers were treating as vacant. The group scattered,
and some hid, at the sight of law enforcement. Their expla-
nations for being at the house were full of holes. The source
of their claimed invitation admitted that she had no right to
be in the house, and the owner confirmed that fact.

Even assuming the officers lacked actual probable cause to
arrest the partygoers, the officers are entitled to qualified
immunity because they “reasonably but mistakenly con-
clude[d] that probable cause [wals present.” Id., at 641.
Tellingly, neither the panel majority nor the partygoers have
identified a single precedent—much less a controlling case
or robust consensus of cases—finding a Fourth Amendment
violation “under similar circumstances.” Pauly, supra, at
79. And it should go without saying that this is not an “ob-
vious case” where “a body of relevant case law” is not
needed. Brosseau, supra, at 199. The officers were thus
entitled to qualified immunity.

B

The panel majority did not follow this straightforward
analysis. It instead reasoned that, under clearly established
District law, a suspect’s “good purpose and bona fide belief
of her right to enter” vitiates probable cause to arrest her
for unlawful entry. 765 F. 3d, at 26-27. The panel majority
then concluded—in a two-sentence paragraph without any
explanation—that the officers must have known that “uncon-
troverted evidence of an invitation to enter the premises
would vitiate probable cause for unlawful entry.” Id., at 27.
By treating the invitation as “uncontroverted evidence,” the
panel majority assumed that the officers could not infer the
partygoers’ intent from other circumstances. And by treat-
ing the invitation as if it automatically vitiated probable
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cause, the panel majority assumed that the officers could not
disbelieve the partygoers’ story.

The rule applied by the panel majority was not clearly
established because it was not “settled law.” Hunter, 502
U. S, at 228. The panel majority relied on a single decision,
Smith v. United States, 281 A. 2d 438 (D. C. 1971).8 The
defendant in Smith, who was found trespassing in a locked
construction site near midnight, asserted that he was enti-
tled to a jury instruction explaining that a bona fide belief of
a right to enter is a complete defense to unlawful entry. Id.,
at 439-440. The D. C. Court of Appeals affirmed the trial
court’s refusal to give the instruction because the defendant
had not established a “reasonable basis” for his alleged bona
fide belief. Ibid. Smith does not say anything about
whether the officers here could infer from all the evidence
that the partygoers knew that they were trespassing.

Nor would it have been clear to every reasonable officer
that, in these circumstances, the partygoers’ bona fide belief
that they were invited to the house was “uncontroverted.”
The officers knew that the partygoers had entered the home
against the will of the owner. And District case law sug-
gested that officers can infer a suspect’s guilty state of mind
based solely on his conduct.® In Tillman v. Washington

8 We have not yet decided what precedents—other than our own—qual-
ify as controlling authority for purposes of qualified immunity. See, e. g.,
Reichle v. Howards, 566 U. S. 6568, 665—-666 (2012) (reserving the question
whether court of appeals decisions can be “a dispositive source of clearly
established law”). We express no view on that question here. Relatedly,
our citation to and discussion of various lower court precedents should not
be construed as agreeing or disagreeing with them, or endorsing a particu-
lar reading of them. See City and County of San Francisco v. Sheehan,
575 U. S. 600, 615, n. 4 (2015). Instead, we address only how a reasonable
official “could have interpreted” them. Reichle, supra, at 667.

9The officers cited many of these authorities in their opening brief to
the Court of Appeals. See Brief for Appellants in No. 12-7127 (CADC),
pp. 28-29. Yet the panel majority failed to mention any of them in its
analysis of qualified immunity.
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Metropolitan Area Transit Authority, 695 A. 2d 94 (D. C.
1997), for example, the D. C. Court of Appeals held that offi-
cers had probable cause to believe the plaintiff knowingly
entered the paid area of a subway station without paying.
Id., at 96. The court rejected the argument that “the offi-
cers had no reason to believe that [the suspect] was ‘know-
ingly’ in the paid area” because the officers “reasonably could
have inferred from [the suspect’s] undisputed conduct that
he had the intent required.” Ibid. The court emphasized
that officers can rely on “the ordinary and reasonable infer-
ence that people know what they are doing when they act.”
Ibid. The court also noted that “it would be an unusual case
where the circumstances, while undoubtedly proving an un-
lawful act, nonetheless demonstrated so clearly that the sus-
pect lacked the required intent that the police would not
even have probable cause for an arrest.” Ibid. And the
fact that a case is unusual, we have held, is “an important
indication . . . that [the officer’s] conduct did not violate a
‘clearly established’ right.” Pauly, 580 U. S., at &0.
Moreover, existing precedent would have given the offi-
cers reason to doubt that they had to accept the partygoers’
assertion of a bona fide belief. The D. C. Court of Appeals
has held that officers are not required to take a suspect’s
innocent explanation at face value. See, e.g., Nichols v.
Woodward & Lothrop, Inc., 322 A. 2d 283, 286 (1974) (holding
that an officer was not “obliged to believe the explanation
of a suspected shoplifter”). Similar precedent exists in the
Federal Courts of Appeals, which have recognized that offi-
cers are free to disregard either all innocent explanations,!®

1 See, e. g., Borgman v. Kedley, 646 F. 3d 518, 524 (CA8 2011) (“[An
officer] need not rely on an explanation given by the suspect”); Cox v.
Hainey, 391 F. 3d 25, 32, n. 2 (CA1 2004) (“A reasonable police officer is
not required to credit a suspect’s story”); Marx v. Gumbinner, 905 F. 2d
1503, 1507, n. 6 (CA11 1990) (“[Officers aJre not required to forego arrest-
ing [a suspect] based on initially discovered facts showing probable cause
simply because [the suspect] offered a different explanation”); Criss
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or at least innocent explanations that are inherently or cir-
cumstantially implausible.!! These cases suggest that inno-
cent explanations—even uncontradicted ones—do not have
any automatic, probable-cause-vitiating effect.

For these reasons, a reasonable officer, looking at the en-
tire legal landscape at the time of the arrests, could have
interpreted the law as permitting the arrests here. There
was no controlling case holding that a bona fide belief of a
right to enter defeats probable cause, that officers cannot
infer a suspect’s guilty state of mind based on his conduct
alone, or that officers must accept a suspect’s innocent expla-
nation at face value. Indeed, several precedents suggested
the opposite. The officers were thus entitled to summary
judgment based on qualified immunity.

* * *

The judgment of the D. C. Circuit is therefore reversed,
and the case is remanded for further proceedings consistent
with this opinion.

It is so ordered.

JUSTICE SOTOMAYOR, concurring in part and concurring in
the judgment.

I agree with the majority that the officers here are entitled
to qualified immunity and, for that reason alone, I concur in

v. Kent, 867 F. 2d 259, 263 (CA6 1988) (“A policeman . . . is under no
obligation to give any credence to a suspect’s story ... ”).

1See, e.g., Ramirez v. Buena Park, 560 F. 3d 1012, 1024 (CA9 2009)
(holding that “innocent explanations for [a suspect’s] odd behavior cannot
eliminate the suspicious facts” and that “law enforcement officers do not
have to rule out the possibility of innocent behavior” (internal quotation
marks omitted)); United States v. Edwards, 632 F. 3d 633, 640 (CA10 2001)
(holding that probable cause existed where the suspect “offered only im-
plausible, inconsistent explanations of how he came into possession of the
money”); Bradway v. Gonzales, 26 F. 3d 313, 321 (CA2 1994) (holding that
“la] reasonable officer who found the [stolen items], and who heard [the
suspect’s] implausible explanation for possessing them, would have be-
lieved that probable cause existed”).
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the Court’s judgment reversing the judgment of the Court
of Appeals for the District of Columbia. But I disagree
with the majority’s decision to reach the merits of the
probable-cause question, which it does apparently only to en-
sure that, in addition to respondents’ 42 U.S.C. §1983
claims, the Court’s decision will resolve respondents’ state-
law claims of false arrest and negligent supervision. See
ante, at 62, n. 7. It is possible that our qualified-immunity
decision alone will resolve those claims. See Reply Brief 20,
n. 7. In light of the lack of a dispute on an important legal
question and the heavily factbound nature of the probable-
cause determination here, I do not think that the Court
should have reached that issue. The lower courts are well
equipped to handle the remaining state-law claims in the
first instance.

JUSTICE GINSBURG, concurring in the judgment in part.

This case, well described in the opinion of the Court of
Appeals,* leads me to question whether this Court, in assess-
ing probable cause, should continue to ignore why police in
fact acted. See ante, at 54, n. 2. No arrests of plaintiffs-
respondents were made until Sergeant Suber so instructed.
His instruction, when conveyed to the officers he superin-
tended, was based on an error of law. Sergeant Suber be-
lieved that the absence of the premises owner’s consent, an
uncontested fact in this case, sufficed to justify arrest of the
partygoers for unlawful entry. See App. 60 (Suber deposi-
tion) (officers had probable cause to arrest because “Peaches
did not have the right, nor did the [partygoers] have the
rightl[,] to be inside that location”). An essential element of
unlawful entry in the District of Columbia is that the defend-
ant “knew or should have known that his entry was un-
wanted.” Ortberg v. United States, 81 A. 3d 303, 308 (D. C.

*The Court’s account of the undisputed facts goes beyond those recited
by the Court of Appeals. Compare ante, at 51-53, with 765 F. 3d 13, 17-
18 (CADC 2014).
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2013). But under Sergeant Suber’s view of the law, what
the arrestees knew or should have known was irrelevant.
They could be arrested, as he comprehended the law, even if
they believed their entry was invited by a lawful occupant.

Ultimately, plaintiffs-respondents were not booked for un-
lawful entry. Instead, they were charged at the police sta-
tion with disorderly conduct. Yet no police officers at the
site testified to having observed any activities warranting a
disorderly conduct charge. Quite the opposite. The offi-
cers at the scene of the arrest uniformly testified that they
had neither seen nor heard anything that would justify such
a charge, and Sergeant Suber specifically advised his superi-
ors that the charge was unwarranted. See 765 F. 3d 13, 18
(CADC 2014); App. 56, 62—63, 79, 84, 90, 103.

The Court’s jurisprudence, I am concerned, sets the bal-
ance too heavily in favor of police unaccountability to the
detriment of Fourth Amendment protection. A number of
commentators have criticized the path we charted in Whren
v. United States, 517 U. S. 806 (1996), and follow-on opinions,
holding that “an arresting officer’s state of mind . . . is irrele-
vant to the existence of probable cause,” Devenpeck v. Al-
ford, 543 U.S. 146, 153 (2004). See, e.g., 1 W. LaFave,
Search and Seizure § 1.4(f ), p. 186 (5th ed. 2012) (“The appar-
ent assumption of the Court in Whren, that no significant
problem of police arbitrariness can exist as to actions taken
with probable cause, blinks at reality.”). I would leave
open, for reexamination in a future case, whether a police
officer’s reason for acting, in at least some circumstances,
should factor into the Fourth Amendment inquiry. Given
the current state of the Court’s precedent, however, I agree
that the disposition gained by plaintiffs-respondents was not
warranted by “settled law.” The defendants-petitioners are
therefore sheltered by qualified immunity.
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ARTIS ». DISTRICT OF COLUMBIA

CERTIORARI TO THE DISTRICT OF COLUMBIA COURT OF
APPEALS

No. 16-460. Argued November 1, 2017—Decided January 22, 2018

Federal district courts may exercise supplemental jurisdiction over state
claims not otherwise within their adjudicatory authority if those claims
are “part of the same case or controversy” as the federal claims the
plaintiff asserts. 28 U.S. C. §1367(a). When a district court dismisses
all claims independently qualifying for the exercise of federal juris-
diction, it ordinarily also dismisses all related state claims. See
§1367(c)(3). Section 1367(d) provides that the “period of limitations
for” refiling in state court a state claim so dismissed “shall be tolled
while the claim is pending [in federal court] and for a period of 30 days
after it is dismissed unless State law provides for a longer tolling
period.”

When petitioner Artis filed a federal-court suit against respondent
District of Columbia (District), alleging a federal employment-
discrimination claim and three allied claims under D. C. law, nearly two
years remained on the applicable statute of limitations for the D. C.-law
violations. Two and a half years later, the Federal District Court ruled
against Artis on her sole federal claim and dismissed the D. C.-law
claims under §1367(c). Fifty-nine days after the dismissal, Artis refiled
her state-law claims in the D. C. Superior Court, but that court dis-
missed them as time barred. The D. C. Court of Appeals affirmed, hold-
ing that §1367(d) accorded Artis only a 30-day grace period to refile in
state court and rejecting her argument that the word “tolled” in
§1367(d) means that the limitations period is suspended during the
pendency of the federal suit.

Held:
1. Section 1367(d)’s instruction to “toll” a state limitations period
means to hold it in abeyance, 1. e., to stop the clock. Pp. 80-88.

(a) Statutes that shelter from time bars claims earlier commenced
in another forum generally employ one of two means. First, the period
of limitations may be “tolled,” i. e., suspended, while the claim is pend-
ing elsewhere; the time clock starts running again when the tolling pe-
riod ends, picking up where it left off. A legislature may instead elect
simply to provide a grace period, permitting the statute of limitations
to run while the claim is pending in another forum and averting the risk
of a time bar by according the plaintiff a fixed period in which to refile.
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The District has identified no federal statute in which a grace-period
meaning has been ascribed to the word “tolled” or any word similarly
rooted. And the one case in which this Court used tolling language to
describe a grace period, see Hardin v. Straub, 490 U. S. 536, is a feather
on the scale against the weight of decisions in which “tolling” a statute
of limitations signals stopping the clock. Pp. 80-83.

(b) Considering first the ordinary meaning of the statutory lan-
guage, §1367(d) is phrased as a tolling provision. It suspends the stat-
ute of limitations both while the claim is pending in federal court and
for 30 days postdismissal. Artis’ interpretation is a natural fit with this
language. The District, in contrast, reads “tolled” to mean to remove,
temporarily, the bar that would ordinarily accompany the expiration of
the limitations period. But the District offers no reason to home in
only on the word “tolled” itself and ignore information about the verb’s
ordinary meaning gained from its grammatical object, “period of limita-
tions.” That object sheds light on what it means to “be tolled.” The
District’s reading also tenders a strained interpretation of the phrase
“period of limitations”; makes the first portion of the tolling period, the
duration of the claim’s pendency in federal court, superfluous; and could
yield an absurdity, permitting a plaintiff to refile in state court even if
the limitations period on her claim had expired before she filed in fed-
eral court. Pp. 83-85.

(¢) The D. C. Court of Appeals erred in concluding that Congress
adopted an American Law Institute (ALI) recommendation to allow re-
filing in state court only for 30 days after a dismissal. The ALI provi-
sion, like § 1367(d), established a 30-day federal floor on the time allowed
for refiling, but it did not provide for tolling “while the [state] claim is
pending” in federal court. Pp. 85-86.

(d) The 30-day provision casts no large shadow on Artis’ stop-the-
clock interpretation. The provision accounts for cases in which a plain-
tiff commenced a federal action close to the expiration date of the rele-
vant state statute of limitations, by giving such a plaintiff breathing
space to refile in state court. Adding a brief span of days to the tolling
period is not unusual in stop-the-clock statutes. See, e.g., 46 U.S. C.
§53911. Section 1367(d)’s proviso “unless State law provides for a
longer tolling period” could similarly aid a plaintiff who filed in federal
court just short of the expiration of the state limitations period.
Pp. 87-88.

2. The stop-the-clock interpretation of §1367(d) does not present a
serious constitutional problem. In Jinks v. Richland County, 538 U. S.
456, the Court rejected an argument that §1367(d) impermissibly ex-
ceeds Congress’ authority under the Necessary and Proper Clause. Id.,
at 464-465. The District contends that a stop-the-clock prescription
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serves “no federal purpose” that could not be served by a grace-period
prescription. But both devices are standard, off-the-shelf means of ac-
counting for the fact that a claim was timely pressed in another forum.
Requiring Congress to choose one over the other would impose a tighter
constraint on Congress’ discretion than this Court has countenanced.
A concern that a stop-the-clock prescription entails a greater imposition
on the States than a grace-period prescription may also be more theoret-
ical than real. Finally, a stop-the-clock rule like §1367(d) is suited to
the primary purposes of limitations statutes: “‘preventing surprises’”
to defendants and “‘barring a plaintiff who has slept on his rights.
American Pipe & Constr. Co. v. Utah, 414 U. S. 538, 554. Pp. 89-92.

135 A. 3d 334, reversed and remanded.

’ 9

GINSBURG, J., delivered the opinion of the Court, in which ROBERTS,
C. J.,, and BREYER, SOTOMAYOR, and KAGAN, JJ., joined. GORSUCH, J,,
filed a dissenting opinion, in which KENNEDY, THOMAS, and ALITO, JJ.,
joined, post, p. 92.

Adam G. Unikowsky argued the cause for petitioner.
With him on the briefs were David A. Strauss, Sarah M.
Konsky, Matthew S. Hellman, and Donald M. Temple.

Loren L. Alikhan, Deputy Solicitor General of the District
of Columbia, argued the cause for respondent. With her on
the brief were Karl A. Racine, Attorney General, Todd S.
Kim, Solicitor General, and Sonya L. Lebsack, Assistant At-
torney General.*

*Briefs of amici curiae urging affirmance were filed for the State of
Wisconsin et al. by Brad D. Schimel, Attorney General of Wisconsin,
Misha Tseytlin, Solicitor General, and Ryan J. Walsh, Chief Deputy Solici-
tor General, and by the Attorneys General for their respective States as
follows: Steve Marshall of Alabama, Mark Brnovich of Arizona, Leslie
Rutledge of Arkansas, Cynthia Coffman of Colorado, Douglas S. Chin of
Hawaii, Lawrence G. Wasden of Idaho, Curtis T. Hill, Jr., of Indiana,
Derek Schmidt of Kansas, Jeff Landry of Louisiana, Bill Schuette of Michi-
gan, Timothy C. Fox of Montana, Douglas J. Peterson of Nebraska, Adam
Paul Laxalt of Nevada, Michael DeWine of Ohio, Mike Hunter of OKla-
homa, Josh Shapiro of Pennsylvania, Peter F. Kilmartin of Rhode Island,
Alan Wilson of South Carolina, Herbert H. Slatery I1I of Tennessee, Ken
Paxton of Texas, Sean D. Reyes of Utah, Patrick Morrisey of West Vir-
ginia, and Peter K. Michael of Wyoming; and for the National Conference
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JUSTICE GINSBURG delivered the opinion of the Court.

The Supplemental Jurisdiction statute, 28 U. S. C. §1367,
enables federal district courts to entertain claims not other-
wise within their adjudicatory authority when those claims
“are so related to claims . . . within [federal-court compe-
tence] that they form part of the same case or controversy.”
§1367(a). Included within this supplemental jurisdiction
are state claims brought along with federal claims arising
from the same episode. When district courts dismiss all
claims independently qualifying for the exercise of federal
jurisdiction, they ordinarily dismiss as well all related state
claims. See §1367(c)(3). A district court may also dismiss
the related state claims if there is a good reason to decline
jurisdiction. See §1367(c)(1), (2), and (4). This case con-
cerns the time within which state claims so dismissed may
be refiled in state court.

Section 1367(d), addressing that issue, provides:

“The period of limitations for any [state] claim [joined
with a claim within federal-court competence] shall be
tolled while the claim is pending [in federal court] and
for a period of 30 days after it is dismissed unless State
law provides for a longer tolling period.”

The question presented: Does the word “tolled,” as used in
§1367(d), mean the state limitations period is suspended dur-
ing the pendency of the federal suit; or does “tolled” mean
that, although the state limitations period continues to run,
a plaintiff is accorded a grace period of 30 days to refile in
state court post dismissal of the federal case? Petitioner
urges the first, or stop-the-clock, reading. Respondent
urges, and the District of Columbia Court of Appeals
adopted, the second, or grace-period, reading.

In the case before us, plaintiff-petitioner Stephanie C.
Artis refiled her state-law claims in state court 59 days after

of State Legislatures et al. by Lisa Soronen, Katharine M. Mapes, Wil-
liam S. Huang, and Jeffrey M. Bayne.
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dismissal of her federal suit.! Reading §1367(d) as a grace-
period prescription, her complaint would be time barred.
Reading §1367(d) as stopping the limitations clock during
the pendency of the federal-court suit, her complaint would
be timely. We hold that §1367(d)’s instruction to “toll” a
state limitations period means to hold it in abeyance, 1. e., to
stop the clock. Because the D. C. Court of Appeals held that
§1367(d) did not stop the D. C. Code’s limitations clock, but
merely provided a 30-day grace period for refiling in D. C.
Superior Court, we reverse the D. C. Court of Appeals’
judgment.
I

A

Section 1367, which Congress added to Title 28 as part of
the Judicial Improvements Act of 1990, 104 Stat. 5089, codi-
fies the court-developed pendent and ancillary jurisdiction
doctrines under the label “supplemental jurisdiction.” See
Exxon Mobil Corp. v. Allapattah Services, Inc., 545 U. S.
546, 552-558 (2005) (describing the development of pendent
and ancillary jurisdiction doctrines and subsequent enact-
ment of §1367); id., at 579-584 (GINSBURG, J., dissenting)
(same). The House Report accompanying the Act explains
that Congress sought to clarify the scope of federal courts’
authority to hear claims within their supplemental jurisdic-
tion, appreciating that “[sJupplemental jurisdiction has en-
abled federal courts and litigants to . . . deal economically—in
single rather than multiple litigation—with related matters.”
H. R. Rep. No. 101-734, p. 28 (1990) (H. R. Rep.). Section
1367(a) provides, in relevant part, that a district court with

!The nonfederal claims Artis asserted arose under the D. C. Code and
common law; on dismissal of her federal-court suit, she refiled those claims
in D. C. Superior Court. For the purpose at hand, District of Columbia
law and courts are treated as state law and courts. See 28 U.S.C.
§1367(e) (“As used in this section, the term ‘State’ includes the District of
Columbia, the Commonwealth of Puerto Rico, and any territory or posses-
sion of the United States.”).
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original jurisdiction over a claim “shall have supplemental
jurisdiction over all other claims . . . form[ing] part of the
same case or controversy.”

“[N]ot every claim within the same ‘case or controversy’
as the claim within the federal courts’ original jurisdic-
tion will be decided by the federal court.” Jinks v. Rich-
land County, 538 U.S. 456, 459 (2003). Section 1367(c)
states:

“The district courts may decline to exercise supple-
mental jurisdiction over a claim under subsection (a) if—

“(1) the claim raises a novel or complex issue of
State law,

“(2) the claim substantially predominates over the
claim or claims over which the district court has origi-
nal jurisdiction,

“@3) the district court has dismissed all claims over
which it has original jurisdiction, or

“(4) in exceptional circumstances, there are other
compelling reasons for declining jurisdiction.”

If a district court declines to exercise jurisdiction over a
claim asserted under § 1367(a) and the plaintiff wishes to con-
tinue pursuing it, she must refile the claim in state court. If
the state court would hold the claim time barred, however,
then, absent a curative provision, the district court’s dis-
missal of the state-law claim without prejudice would be tan-
tamount to a dismissal with prejudice. See, e. g., Carnegie-
Mellon Univ. v. Cohill, 484 U. S. 343, 352 (1988) (under the
doctrine of pendent jurisdiction, if the statute of limitations
on state-law claims expires before the federal court “relin-
quish[es] jurisdiction[,] . . . a dismissal will foreclose the
plaintiff from litigating his claims”). To prevent that result,
§1367(d) supplies “a tolling rule that must be applied by
state courts.” Jinks, 538 U.S., at 459. Section 1367(d)
provides:
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“The period of limitations for any claim asserted under
subsection (a), and for any other claim in the same action
that is voluntarily dismissed at the same time as or after
the dismissal of the claim under subsection (a), shall be
tolled while the claim is pending and for a period of 30
days after it is dismissed unless State law provides for
a longer tolling period.”

This case requires us to determine how §1367(d)’s tolling

rule operates.
B

Petitioner Artis worked as a health inspector for respond-
ent, the District of Columbia (District). In November 2010,
Artis was told she would lose her job. Thirteen months
later, Artis sued the District in the United States District
Court for the District of Columbia, alleging that she had suf-
fered employment discrimination in violation of Title VII of
the Civil Rights Act of 1964, 78 Stat. 253, as amended, 42
U. S. C. §2000e et seq. She also asserted three allied claims
under D. C. law: retaliation in violation of the District of
Columbia Whistleblower Act, D. C. Code §1-615.54 (2001);
termination in violation of the District of Columbia False
Claims Act, §2-381.04; and wrongful termination against
public policy, a common-law claim. Artis alleged that she
had been subjected to gender discrimination by her supervi-
sor, and thereafter encountered retaliation for reporting the
supervisor’s unlawful activities. See Artis v. District of Co-
lumbia, 51 F. Supp. 3d 135, 137 (2014).

On June 27, 2014, the District Court granted the District’s
motion for summary judgment on the Title VII claim. Hav-
ing dismissed Artis’ sole federal claim, the District Court,
pursuant to § 1367(c)(3), declined to exercise supplemental ju-
risdiction over her remaining state-law claims. “Artis will
not be prejudiced,” the court noted, “because 28 U.S. C.
§1367(d) provides for a tolling of the statute of limitations
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during the period the case was here and for at least 30 days
thereafter.” Id., at 142.

Fifty-nine days after the dismissal of her federal action,
Artis refiled her state-law claims in the D. C. Superior Court,
the appropriate local court. The Superior Court granted
the District’s motion to dismiss, holding that Artis’ claims
were time barred, because they were filed 29 days too late.
See App. to Pet. for Cert. 14a. When Artis first asserted
her state-law claims in the District Court, nearly two years
remained on the applicable three-year statute of limitations.?
But two and a half years passed before the federal court
relinquished jurisdiction. Unless §1367(d) paused the limi-
tations clock during that time, Artis would have had only 30
days to refile. The Superior Court rejected Artis’ stop-the-
clock reading of §1367(d), reasoning that Artis could have
protected her state-law claims by “pursuing [them] in a state
court while the federal court proceeding [was] pending.”
Ibid. 1In tension with that explanation, the court noted that
duplicative filings in federal and state court are “generally
disfavored . . . as ‘wasteful’ and . . . ‘against [the interests of]
judicial efficiency.”” Id., at 14a, n. 1 (quoting Stevens v. Arco
Management of Wash. D. C., Inc., 751 A. 2d 995, 1002 (D. C.
2000); alteration in original).

The D. C. Court of Appeals affirmed. That court began
by observing that two “competing approaches [to §1367(d)]
have evolved nationally”: the stop-the-clock reading and the

2The D. C. False Claims Act and the tort of wrongful termination each
have a three-year statute of limitations that started to run on the day
Artis lost her job in November 2010. See D. C. Code §2-381.04(c) (2001)
(D. C. False Claims Act); Stephenson v. American Dental Assn., 789 A. 2d
1248, 1249, 1252 (D. C. 2002) (tort of wrongful termination governed by
the District’s catchall three-year limitations period and claim accrues on
the date when plaintiff has unequivocal notice of termination). Artis’
whistleblower claim had a one-year limitations period, which began to ac-
crue when Artis “first bec[alm[e] aware” that she had been terminated for
reporting her supervisor’s misconduct. D. C. Code §1-615.54(a)(2). The
parties dispute the date the whistleblower claim accrued. See Brief for
Petitioner 10, n. 2; Brief for Respondent 8, n. 2.
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grace-period reading. 135 A. 3d 334, 337 (2016).> Without
further comment on §1367(d)’s text, the D. C. Court of Ap-
peals turned to the legislative history. Section 1367(d)’s
purpose, the court noted, was “to prevent the loss of claims
to statutes of limitations where state law might fail to toll
the running of the period of limitations while a supplemental
claim was pending in federal court.” Id., at 338 (quoting
H. R. Rep., at 30; internal quotation marks omitted). Fol-
lowing the lead of the California Supreme Court, the D. C.
Court of Appeals determined that Congress had intended
to implement a 1969 recommendation by the American Law
Institute (ALI) to allow refiling in state court “within 30
days after dismissal.” 135 A. 3d, at 338 (quoting Los
Angeles v. County of Kern, 59 Cal. 4th 618, 629, 328 P. 3d 56,
63 (2014)).

The D. C. Court of Appeals also concluded that the grace-
period approach “better accommodates federalism con-
cerns,” by trenching significantly less on state statutes of
limitations than the stop-the-clock approach. 135 A. 3d, at
338-339. Construing §1367(d) as affording only a 30-day
grace period, the court commented, was “consistent with [its]
presumption favoring narrow interpretations of federal pre-
emption of state law.” Id., at 339.

To resolve the division of opinion among State Supreme
Courts on the proper construction of §1367(d), see supra, at
79, n. 3, we granted certiorari. 580 U. S. 1159 (2017).

3The high courts of Maryland and Minnesota, along with the Sixth Cir-
cuit, have held that §1367(d)’s tolling rule pauses the clock on the statute
of limitations until 30 days after the state-law claim is dismissed. See
In re Vertrue Inc. Marketing & Sales Practices Litigation, 719 F. 3d 474,
481 (CA6 2013); Goodman v. Best Buy, Inc., 777 N. W. 2d 755, 759-760
(Minn. 2010); Twrner v. Kight, 406 Md. 167, 180-182, 957 A. 2d 984, 992—
993 (2008). In addition to the D. C. Court of Appeals, the high courts of
California and the Northern Mariana Islands have held that § 1367(d) pro-
vides only a 30-day grace period for the refiling of otherwise time-barred
claims. See Los Angeles v. County of Kern, 59 Cal. 4th 618, 622, 328
P. 3d 56, 58 (2014); Juan v. Commonwealth, 2001 MP 18, 6 N. Mar. 1. 322,
327 (2001).
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II
A

As just indicated, statutes that shelter from time bars
claims earlier commenced in another forum generally employ
one of two means.

First, the period (or statute) of limitations may be “tolled”
while the claim is pending elsewhere.* Ordinarily, “tolled,”
in the context of a time prescription like §1367(d), means
that the limitations period is suspended (stops running)
while the claim is sub judice elsewhere, then starts running
again when the tolling period ends, picking up where it left
off. See Black’s Law Dictionary 1488 (6th ed. 1990) (“toll,”
when paired with the grammatical object “statute of limita-
tions,” means “to suspend or stop temporarily”). This dic-

4Among illustrations: 21 U. S. C. §1604 (allowing suits to proceed
against certain biomaterial providers and providing that “[a]ny applicable
statute of limitations shall toll during the period from the time a claimant
files a petition with the Secretary under this paragraph until such time as
either (i) the Secretary issues a final decision on the petition, or (ii) the
petition is withdrawn,” §1604(b)(3)(C)); 28 U. S. C. §1332 (permitting the
removal of “mass actions” to federal court and providing that “[t]he limita-
tions periods on any claims asserted in a mass action that is removed to
Federal court pursuant to this subsection shall be deemed tolled during
the period that the action is pending in Federal court,” §1332(d)(11)(D));
42 U. S. C. §233 (providing a remedy against the United States for certain
injuries caused by employees of the Public Health Service, and stating
that “[t]he time limit for filing a claim under this subsection . . . shall be
tolled during the pendency of a[n] [administrative] request for benefits,”
§233(p)(3)(A){i)). See also Wis. Stat. §893.15(3) (2011-2012) (“A Wiscon-
sin law limiting the time for commencement of an action on a Wisconsin
cause of action is tolled from the period of commencement of the action in
a non-Wisconsin forum until the time of its final disposition in that
forum.”). The dissent maintains that “stopclock examples [from the U. S.
Code] often involve situations where some disability prevents the plaintiff
from proceeding to court.” Post, at 103, n. 7. Plainly, however, the sev-
eral statutes just set out do not fit that description: They do not involve
“disabilities.” Instead, like §1367(d), they involve claims earlier com-
menced in another forum.
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tionary definition captures the rule generally applied in fed-
eral courts. See, e.g., Chardon v. Fumero Soto, 462 U. S.
650, 652, n. 1 (1983) (Court’s opinion “use[d] the word ‘tolling’
to mean that, during the relevant period, the statute of limi-
tations ceases to run”).? Our decisions employ the terms
“toll” and “suspend” interchangeably. For example, in
American Pipe & Constr. Co. v. Utah, 414 U. S. 538 (1974),
we characterized as a “tolling” prescription a rule “suspend-
[ing] the applicable statute of limitations,” id., at 554; accord-
ingly, we applied the rule to stop the limitations clock, id.,
at 560-561.5 We have similarly comprehended what tolling
means in decisions on equitable tolling. See, e. g., CTS Corp.
v. Waldburger, 573 U. S. 1, 9 (2014) (describing equitable toll-
ing as “a doctrine that pauses the running of, or ‘tolls,” a
statute of limitations” (some internal quotation marks omit-
ted)); United States v. Ibarra, 502 U. S. 1, 4, n. 2 (1991) (per
curiam) (“Principles of equitable tolling usually dictate that
when a time bar has been suspended and then begins to run
again upon a later event, the time remaining on the clock
is calculated by subtracting from the full limitations period
whatever time ran before the clock was stopped.”).

>As we recognized in Chardon v. Fumero Soto, 462 U. S. 650 (1983),
there may be different ways of “calculating the amount of time available
to file suit after tolling has ended.” Id., at 652, n. 1 (emphasis added).
In addition to the “common-law” stop-the-clock effect, id., at 655, under
which the plaintiff must file within the amount of time left in the limita-
tions period, a statute might either provide for the limitations period to
be “renewed,” so that “the plaintiff has the benefit of a new period as long
as the original,” or “establish a fixed period such as six months or one
year during which the plaintiff may file suit, without regard to the length
of the original limitations period or the amount of time left when tolling
began.” Id., at 6562, n. 1. Notably, under each of the “tolling effect[s]”
enumerated in Chardon, ibid., the word “tolled” means that the progres-
sion of the limitations clock is stopped for the duration of “tolling.”

6The dissent’s notion that federal tolling periods may be understood as
grace periods, not stop-the-clock periods, see post, at 97-98, is entirely
imaginative.
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In lieu of “tolling” or “suspending” a limitations period by
pausing its progression, a legislature might elect simply to
provide a grace period. When that mode is adopted, the
statute of limitations continues to run while the claim is
pending in another forum. But the risk of a time bar is
averted by according the plaintiff a fixed period in which to
refile. A federal statute of that genre is 28 U. S. C. §2415.
That provision prescribes a six-year limitations period for
suits seeking money damages from the United States for
breach of contract. §2415(a). The statute further pro-
vides: “In the event that any action . . . is timely brought and
is thereafter dismissed without prejudice, the action may be
recommenced within one year after such dismissal, regard-
less of whether the action would otherwise then be barred by
this section.” §2415(e).” Many States have enacted similar
grace-period provisions. See App. to Brief for National
Conference of State Legislatures et al. as Amici Curiae la—
25a. For example, Georgia law provides:

“When any case has been commenced in either a state
or federal court within the applicable statute of limita-
tions and the plaintiff discontinues or dismisses the
same, it may be recommenced in a court of this state or
in a federal court either within the original applicable
period of limitations or within six months after the dis-
continuance or dismissal, whichever is later . ...” Ga.
Code Ann. §9-2-61(a) (2007).

Tellingly, the District has not identified any federal statute
in which a grace-period meaning has been ascribed to the
word “tolled” or any word similarly rooted. Nor has the
dissent, for all its mighty strivings, identified even one fed-

7 Also illustrative, the Equal Credit Opportunity Act prescribes a five-
year limitations period for certain suits. 15 U.S. C. §1691e(f). Where a
government agency has brought a timely suit, however, an individual may
bring an action “not later than one year after the commencement of that
proceeding or action.” Ibid.
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eral statute that fits its bill, 7. e., a federal statute that says
“tolled” but means something other than “suspended,” or
“paused,” or “stopped.” From what statutory text, then,
does the dissent start? See post, at 95-96.%

Turning from statutory texts to judicial decisions, only
once did an opinion of this Court employ tolling language to
describe a grace period: Hardin v. Straub, 490 U.S. 536
(1989). In Hardin, we held that, in 42 U. S. C. §1983 suits,
federal courts should give effect to state statutes sheltering
claims from time bars during periods of a plaintiff’s leg