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ERRATUM

237 U. S. 309, line 14: “April 12” should be “April 19”.
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JUSTICES
OF THE
SUPREME COURT

DURING THE TIME OF THESE REPORTS*

WILLIAM H. REHNQUIST, CHIEF JUSTICE.
HARRY A. BLACKMUN, ASSOCIATE JUSTICE.!
JOHN PAUL STEVENS, ASSOCIATE JUSTICE.
SANDRA DAY O’CONNOR, ASSOCIATE JUSTICE.
ANTONIN SCALIA, ASSOCIATE JUSTICE.
ANTHONY M. KENNEDY, ASSOCIATE JUSTICE.
DAVID H. SOUTER, ASSOCIATE JUSTICE.
CLARENCE THOMAS, ASSOCIATE JUSTICE.
RUTH BADER GINSBURG, ASSOCIATE JUSTICE.
STEPHEN BREYER, ASSOCIATE JUSTICE.?

RETIRED

WARREN E. BURGER, CHIEF JUSTICE.

LEWIS F. POWELL, JR., ASSOCIATE JUSTICE.
WILLIAM J. BRENNAN, Jr., ASSOCIATE JUSTICE.
BYRON R. WHITE, ASSOCIATE JUSTICE.

OFFICERS OF THE COURT

JANET RENO, ATTORNEY GENERAL.

DREW S. DAYS III, SOLICITOR GENERAL.
WILLIAM K. SUTER, CLERK.

FRANK D. WAGNER, REPORTER OF DECISIONS.
ALFRED WONG, MARSHAL.?

DALE E. BOSLEY, MARSHALL.*

SHELLEY L. DOWLING, LIBRARIAN.

*For notes, see p. IV.
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NOTES

!Justice Blackmun retired effective August 3, 1994. See post, p. VIL

2The Honorable Stephen Breyer of Massachusetts, formerly a Judge of
the United States Court of Appeals for the First Circuit, was nominated
by President Clinton on May 13, 1994, to be an Associate Justice of this
Court; the nomination was confirmed by the Senate on July 29, 1994; he
was commissioned on August 2, 1994, and he took the oaths and his seat
on August 3,1994. He was presented to the Court on September 30, 1994.
See post, p. XL

3 Mr. Wong retired as Marshal effective June 30, 1994. See post, p. XV.

4 Mr. Bosley was appointed Marshal on August 2, 1994, effective August

1, 1994. See post, pp. XV, 1266.

v



SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective October 1, 1993, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, CLARENCE THOMAS, Associate Justice.
For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.
For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.
For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, HARRY A. BLACKMUN, Associate
Justice.®

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REHNQUIST, Chief Justice.
October 1, 1993.

(For next previous allotment, and modifications, see 502 U. S.,
p. v1, and 509 U. S., p. V.)
(For next subsequent allotment, see post, p. VI1.)

*For order of August 3, 1994, assigning JUSTICE THOMAS to the Eighth
Circuit, see post, p. 1272.
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SUPREME COURT OF THE UNITED STATES
ALLOTMENT OF JUSTICES

It is ordered that the following allotment be made of the Chief
Justice and Associate Justices of this Court among the circuits,
pursuant to Title 28, United States Code, Section 42, and that such
allotment be entered of record, effective September 30, 1994, viz.:

For the District of Columbia Circuit, WILLIAM H. REHNQUIST,
Chief Justice.

For the First Circuit, DAvID H. SOUTER, Associate Justice.

For the Second Circuit, RUTH BADER GINSBURG, Associate
Justice.

For the Third Circuit, DAVID H. SOUTER, Associate Justice.

For the Fourth Circuit, WiLLIAM H. REENQUIST, Chief Justice.

For the Fifth Circuit, ANTONIN SCALIA, Associate Justice.

For the Sixth Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Seventh Circuit, JOHN PAUL STEVENS, Associate Justice.

For the Eighth Circuit, CLARENCE THOMAS, Associate Justice.

For the Ninth Circuit, SANDRA DAY O’CONNOR, Associate
Justice.

For the Tenth Circuit, STEPHEN BREYER, Associate Justice.

For the Eleventh Circuit, ANTHONY M. KENNEDY, Associate
Justice.

For the Federal Circuit, WiLLIAM H. REENQUIST, Chief Justice.

September 30, 1994.

(For next previous allotment, and modifications, see 502 U. S.,
p- v1, 509 U. S., p. v, and ante, p. V.)
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RETIREMENT OF JUSTICE BLACKMUN
SUPREME COURT OF THE UNITED STATES

THURSDAY, JUNE 30, 1994

Present: CHIEF JUSTICE REHNQUIST, JUSTICE BLACKMUN,
JUSTICE STEVENS, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, and JUSTICE GINSBURG.

THE CHIEF JUSTICE said:

And we must also note with sadness that this is the last
session in which our friend and colleague Harry Blackmun
will be with us, and on this occasion we have sent Justice
Blackmun the following letter which I will now read:

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF THE CHIEF JUSTICE,
Washington, D. C., June 21, 199.

Dear Harry,

Your colleagues are sad that you have chosen to retire
from the Court. You came here twenty-four years ago—
longer ago than any of us—and have served with no less than
sixteen different members.

Your opinions have covered a wide range of the issues that
come before the Court. You are undoubtedly best known
for having authored the Court’s opinion in Roe v. Wade in
1973, but that distinction should not obscure the many other
important issues on which you have spoken for the Court.
Your contributions have not been limited to signed opinions,
but include as well your wise counsel in our Conference.
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VIII RETIREMENT OF JUSTICE BLACKMUN

And, though it has nothing to do with our judicial work,
you have made a major improvement in the cultural life of
the Court with your sponsorship of our biennial musical
performances.

We shall miss you—especially if you go through with your
present plans to move to Florida. But whether in Washing-
ton or Jacksonville, we wish you the very best.

Sincerely,
WiLLIAM H. REHNQUIST
JOHN PAUL STEVENS
SANDRA DAY O’CONNOR
ANTONIN SCALIA
ANTHONY M. KENNEDY
Davip H. SOUTER
CLARENCE THOMAS
RUTH BADER GINSBURG

JUSTICE BLACKMUN said:

I suppose I should read my response to the cordial letter
that has just been written and here it is:

SUPREME COURT OF THE UNITED STATES,
CHAMBERS OF JUSTICE HARRY A. BLACKMUN,
Washington, D. C., June 22, 199).

My Dear Colleagues:

Your cordial letter brightens my day.

It has been a privilege for me to have been on the Federal
Bench for over three decades and on this Court for over two.
I have sat now with 17 Justices of the Court, about 15% of
all those who have served since 1790. And I have had the
privilege of knowing eight others whose service was com-
plete before I arrived here. You and the ones before you
who have departed since 1970 have provided pleasant friend-
ship, professional inspiration, imagination, instruction, and a
sense of worthwhile service in a common devotion to our
imperfect but beloved country. At times, our task has been



RETIREMENT OF JUSTICE BLACKMUN IX

heavy, the hours long, and the stress substantial. Byron re-
minded us that ‘the Court is a very small organization for
the weight it carries.” But always there was an awareness
that we were all in this together, and that the system seemed
to be working. And there was the conviction that this was
the way it was meant to be and that it would work out all
right. What a comfort that has been, and what a comfort it
has been to work with each of you and with others of our
predecessors who have deliberated around our conference
table.

As an old canoeist myself, I share Bill Douglas’ vivid and
eloquent description of our work together, the occasional
long and strenuous portages, and the last night’s and the last
morning’s campfires, as he set it forth in his retirement let-
ter of November 14, 1975. 423 U.S. 1x. It is so true that
the Justices of the Court are ‘strangers at the beginning but
almost invariably are close friends at the end.” So it was
for him. So it was for me. And so it has been, I think, for
each of us. We have been gathered from different places
and through the influence of different forces. That is one of
the remarkable aspects of this Court and of the experience
of service upon it.

Let us hope that, in the years far down the line, when
history eventually places us in such perspective as we de-
serve, it at least will be able to say: ‘They did their best and
did acceptably well.” If that comes to be said, it is because
of your cooperation, your understanding, your patience, and
your acknowledgment that ours is a common, not an individ-
ual, task, and that we strove, in our small ways and with
our limited capabilities, for the righting of injustices of both
ancient and current origins. For all this, I am grateful.

Sincerely,
HARRY



APPOINTMENT OF JUSTICE BREYER
SUPREME COURT OF THE UNITED STATES

FRIDAY, SEPTEMBER 30, 1994

Present: CHIEF JUSTICE REHNQUIST, JUSTICE STEVENS,
JUSTICE O’CONNOR, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, JUSTICE GINSBURG, and
JUSTICE BREYER.

The Marshal said:
All Rise, the President of the United States.

THE CHIEF JUSTICE said:

On behalf of the Court, Mr. President, I extend to you a
warm welcome. This special sitting of the Court is held
today to receive the Commission of the newly appointed As-
sociate Justice of the Supreme Court of the United States,
Stephen Breyer. The Court now recognizes the Attorney
General of the United States, Ms. Janet Reno.

The Attorney General said:

MR. CHIEF JUSTICE and may it please the Court, I have
the Commission which has been issued to the Honorable
Stephen Breyer as an Associate Justice of the Supreme
Court of the United States. The Commission has been duly
signed by the President of the United States and attested by
me as the Attorney General of the United States. I move
that the Clerk read the Commission and that it be made part
of the permanent records of this Court.

THE CHIEF JUSTICE said:

Thank you, Ms. Reno, your motion is granted. Mr. Clerk,
will you please read the Commission?
XI



X1I APPOINTMENT OF JUSTICE BREYER

The Clerk read the Commission:

WILLIAM JEFFERSON CLINTON,

PRESIDENT OF THE UNITED STATES OF AMERICA,

To all Who Shall See These Presents, Greeting:

Know YE; That reposing special trust and confidence in
the wisdom, uprightness, and learning of Stephen G. Breyer,
of Massachusetts, I have nominated, and, by and with the
advice and consent of the Senate, do appoint him an Associ-
ate Justice of the Supreme Court of the United States and
do authorize and empower him to execute and fulfill the du-
ties of that office according to the Constitution and Laws of
the said United States, and to Have and to Hold the said
Office, with all the powers, privileges and emoluments to the
same of right appertaining, unto Him, the said Stephen G.
Breyer, during his good behavior.

In Testimony whereof, I have caused these Letters to be
made patent and the seal of the Department of Justice to be
hereunto affixed.

Done at the City of Washington, this Second Day of Au-
gust, in the year of our Lord one thousand nine hundred and
ninety-four, and of the Independence of the United States of
America the two hundred and nineteenth.

[SEAL] WILLIAM JEFFERSON CLINTON
By the President:
JANET RENO,
Attorney General

THE CHIEF JUSTICE said:

I now ask the Chief Deputy Clerk of the Court to escort
Justice Breyer to the bench.



APPOINTMENT OF JUSTICE BREYER XIII

THE CHIEF JUSTICE said:

Justice Breyer, are you ready to take the oath?

Justice Breyer said:

I am.

THE CHIEF JUSTICE said:

Please repeat after me.

Justice Breyer said:

I, Stephen Breyer, do solemnly swear that I will adminis-
ter justice without respect to persons and do equal right to
the poor and to the rich and that I will faithfully and impar-
tially discharge and perform all the duties incumbent upon
me as an Associate Justice of the Supreme Court of the
United States under the Constitution and laws of the United
States, so help me God.

STEPHEN BREYER

Subscribed and sworn to before me this thirtieth day of
September, 1994.
WILLIAM H. REHNQUIST
Chief Justice

THE CHIEF JUSTICE said:

JUSTICE BREYER, on behalf of all the members of the
Court, it is a pleasure to extend to you a very warm welcome
as the 108th Justice of the Court and to wish you a long and
happy career in our common calling.



RETIREMENT OF MARSHAL AND APPOINTMENT
OF SUCCESSOR

SUPREME COURT OF THE UNITED STATES

THURSDAY, JUNE 30, 1994

Present: CHIEF JUSTICE REHNQUIST, JUSTICE BLACKMUN,
JUSTICE STEVENS, JUSTICE SCALIA, JUSTICE KENNEDY,
JUSTICE SOUTER, JUSTICE THOMAS, and JUSTICE GINSBURG.

THE CHIEF JUSTICE said:

The Court today notes the retirement of the Marshal of
the Court, Alfred Wong. Mr. Wong has called the Court to
order and has recessed the Court since his appointment in
July 1976. The Marshal of the Court is responsible for all
those housekeeping functions that keep the building running
smoothly such as paying the bills, preparing the payroll,
maintaining security for the Court and for those of us who
work here, and coordinating the numerous official and social
functions that take place here daily. Mr. Wong has per-
formed his duties with due diligence, and the Court thanks
him. The entire Court family extends to Mr. Wong and his
family best wishes for a healthy and happy retirement. The
Court has appointed Dale E. Bosley as Marshal of the Court,
effective August 1, 1994.
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During the sentencing phase of petitioner’s first-degree murder trial in
Oklahoma, the State introduced a copy of the judgment and death sen-
tence he had received during an earlier trial for another murder. The
jury ultimately found that the aggravating circumstances outweighed
the mitigating circumstances, and imposed a second death sentence on
petitioner. In affirming, the Oklahoma Court of Criminal Appeals ac-
knowledged that the evidence of petitioner’s prior death sentence was
irrelevant to determining the appropriateness of the second death sen-
tence, but held that admission of the evidence did not violate the Eighth
and Fourteenth Amendments under Caldwell v. Mississippi, 472 U. S.
320, or so infect the sentencing determination with unfairness as to
amount to a denial of due process.

Held: The admission of evidence regarding petitioner’s prior death sen-
tence did not amount to constitutional error. Pp. 6-14.

(a) Admission of the evidence at issue did not contravene the principle
established in Caldwell, supra, at 342 (O’CONNOR, J., concurring in part
and concurring in judgment), because the evidence did not affirmatively
mislead the jury regarding its role in the sentencing process so as to
diminish its sense of responsibility for the capital sentencing decision.
Such evidence was not false at the time it was admitted and did not
even pertain to the jury’s sentencing role. The trial court’s instruc-
tions, moreover, emphasized the importance of that role and never con-

1



2 ROMANO ». OKLAHOMA

Syllabus

veyed or intimated that the jury could shift its responsibility in sentenc-
ing. Pp. 6-10.

(b) Although the evidence in question may have been irrelevant, the
jury’s consideration of it did not render the sentencing proceeding so
unreliable that it violated the Eighth Amendment under Lockett v. Ohio,
438 U. S. 586, 604 (plurality opinion), and Woodson v. North Carolina,
428 U. S. 280, 305. That the evidence may have been irrelevant as a
matter of state law does not render its admission federal constitutional
error. See Estelle v. McGuire, 502 U. S. 62, 67. Dawson v. Delaware,
503 U. S. 159, 167, and Zant v. Stephens, 462 U. S. 862, 885, are plainly
inapposite, since petitioner does not argue that admission of the evi-
dence allowed the jury to consider, in aggravation, constitutionally pro-
tected conduct. Johnson v. Mississippi, 486 U. S. 578, 586, 590, n. 8, is
also inapposite, since it is perfectly consistent with the Court of Crimi-
nal Appeals’ approach and does not stand for the proposition that the
mere admission of irrelevant and prejudicial evidence requires the over-
turning of a death sentence. This Court declines petitioner’s request
to fashion a federal code of general evidentiary rules, under the guise
of interpreting the Eighth Amendment, which would supersede state
rules in capital sentencing proceedings. Pp. 10-12.

(c) Introduction of the evidence in question did not so infect the trial
with unfairness as to render the jury’s imposition of the death penalty
a denial of due process under the analytical framework set forth in Don-
nelly v. DeChristoforo, 416 U. S. 637, 643. Presuming that the trial
court’s instructions were followed, they did not offer the jurors any
means by which to give effect to the irrelevant evidence of petitioner’s
prior sentence, and the relevant evidence presented by the State was
sufficient to justify the imposition of the death sentence in this case.
Even assuming that the jury disregarded its instructions and allowed
the irrelevant evidence to influence its decision, a finding of fundamental
unfairness on the basis of this record would be an exercise in specula-
tion, rather than reasoned judgment, since it seems equally plausible
that the evidence in question could have influenced the jurors either to
impose, or not to impose, the death sentence. Pp. 12-14.

847 P. 2d 368, affirmed.

REHNQUIST, C. J., delivered the opinion of the Court, in which O’CoN-
NOR, SCALIA, KENNEDY, and THOMAS, JJ., joined. O’CONNOR, J., filed a
concurring opinion, post, p. 14. BLACKMUN, J., filed a dissenting opinion,
post, p. 15. GINSBURG, J., filed a dissenting opinion, in which BLACKMUN,
STEVENS, and SOUTER, JJ., joined, post, p. 15.
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Lee Ann Jones Peters argued the cause for petitioner.
With her on the briefs was Robert A. Ravitz.

A. Diane Blalock, Assistant Attorney General of Okla-
homa, argued the cause for respondent. With her on the
brief was Sandra D. Howard, Assistant Attorney General.*

CHIEF JUSTICE REHNQUIST delivered the opinion of the
Court.

Petitioner murdered and robbed Roger Sarfaty in 1985.
In 1986, he murdered and robbed Lloyd Thompson. Peti-
tioner was tried separately for each murder. The Thompson
trial occurred first, and an Oklahoma jury found petitioner
guilty and sentenced him to death. Petitioner was then
tried for the Sarfaty murder. A different Oklahoma jury
found him guilty and sentenced him to death. During the
sentencing phase of the Sarfaty trial, the State introduced a
copy of the judgment and sentence petitioner received for
the Thompson murder. Petitioner contends that the admis-
sion of evidence regarding his prior death sentence under-
mined the Sarfaty jury’s sense of responsibility for determin-
ing the appropriateness of the death penalty, in violation of
the Eighth and Fourteenth Amendments. We disagree and
hold that the admission of this evidence did not amount to
constitutional error.

In Oklahoma, capital trials are bifurcated into guilt and
sentencing phases. Okla. Stat., Tit. 21, § 701.10 (1981). The

*A brief of amici curiae urging affirmance was filed for the State of
Ohio et al. by Lee Fisher, Attorney General of Ohio, Richard A. Cordray,
State Solicitor, Simon B. Karas, Deputy Chief Counsel, and Cordelia A.
Glenn and Mary L. Hollern, Assistant Attorneys General, and by the
Attorneys General for their respective States as follows: Winston Bryant
of Arkansas, Richard Blumenthal of Connecticut, Charles M. Oberly II11
of Delaware, Pamela Carter of Indiana, Mike Moore of Mississippi, Joseph
P. Mazurek of Montana, Don Stenberg of Nebraska, Ernest D. Preate, Jr.,
of Pennsylvania, 7. Travis Medlock of South Carolina, and Stephen D.
Rosenthal of Virginia.
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sentencing jury may not impose a death sentence unless it
unanimously finds the existence of at least one statutory ag-
gravating circumstance beyond a reasonable doubt, and that
any aggravating circumstances outweigh any mitigating
circumstances. §701.12. At the sentencing phase of the
Sarfaty trial, the State sought to prove four aggravating cir-
cumstances, two of which are relevant to our decision: (1)
that petitioner had been previously convicted of a violent
felony; and (2) that petitioner would constitute a continuing
threat to society.!

In attempting to establish these two aggravating cir-
cumstances, the State introduced evidence relating to the
Thompson murder. The State presented testimony by
Thompson’s neighbor concerning her observations the day of
the murder, Thompson’s autopsy report, and photographs
and fingerprints showing that the defendant in the Thomp-
son case was in fact petitioner. The State also introduced a
copy of the judgment and sentence from the Thompson mur-
der conviction. That document revealed that petitioner had
been convicted of first-degree murder and had been sen-
tenced to death. App. 5-6. It also showed, and the trial
court told the jury, that petitioner planned on appealing from
the judgment and sentence. Id., at 7. Petitioner’s counsel
objected to the admission of the document. He argued that,
regardless of the admissibility of the evidence of petitioner’s
conviction, the death sentence petitioner received was not
proper for the jury to consider. The trial court overruled
the objection and admitted the evidence. Petitioner later
presented evidence in mitigation.

Before closing arguments, the trial court instructed the
jury. It identified the four aggravating circumstances the
State sought to establish and told the jury that “[iln deter-
mining which sentence you may impose in this case, you may

!The other two aggravating circumstances were that the murder was
especially heinous, atrocious, and cruel, and that it was committed to avoid
lawful arrest or prosecution.
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consider only those [four] circumstances.” Id., at 9. The
court then identified the 17 mitigating circumstances offered
by petitioner. The jury was instructed that it could not
impose the death penalty unless it unanimously found that
one or more aggravating circumstances existed beyond a rea-
sonable doubt and that any such circumstances outweighed
any mitigating circumstances. Id., at 8-12. In closing, the
court admonished the jury:

“You are the determiner of the facts. The impor-
tance and worth of the evidence is for you to decide.

“I have made rulings during the second part of this
trial. In ruling, I have not in any way suggested to
you, nor intimidated [sic] in any way, what you should
decide. I do not express any opinion whether or not
aggravating circumstances or mitigating circumstances
did or did not exist, nor do I suggest to you in any way
the punishment to be imposed by you.

“You must not use any kind of chance in reaching a
verdict, but you must rest it on the belief of each of you
who agrees with it.” Id., at 13.

The jury found that all four aggravating circumstances ex-
isted and that they outweighed the mitigating circumstances.
It accordingly imposed a death sentence. Petitioner ap-
pealed. While his appeal in this case was pending, the Okla-
homa Court of Criminal Appeals overturned petitioner’s
conviction for the Thompson murder. See Romano v. Okla-
homa, 827 P. 2d 1335 (1992) (Romano I). The Oklahoma
Court of Criminal Appeals held that petitioner’s trial should
have been severed from that of his codefendant; it therefore
reversed and remanded for a new trial.?

In his appeal in this case, petitioner argued, inter alia,
that the trial court erred by admitting evidence of his convic-
tion and sentence for the Thompson murder. He asserted

20n retrial for the Thompson murder, petitioner was again convicted
and again sentenced to death. Brief for Petitioner 31, n. 11.
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that it was improper to admit the conviction because it was
not final at the time of admission, and it had since been over-
turned. He also contended that the evidence of his death
sentence in the Thompson case impermissibly reduced the
Sarfaty sentencing jury’s sense of responsibility for its deci-
sion, in violation of Caldwell v. Mississippi, 472 U. S. 320
(1985).

The Oklahoma Court of Criminal Appeals affirmed. 847
P. 2d 368, 390 (1993) (Romano II). The Oklahoma court
concluded that the evidence regarding petitioner’s prior
death sentence was irrelevant. Because the jury was prop-
erly instructed in this case, however, it could not be said
“that the jury in any way shifted the responsibility for their
decision or considered their decision any less significant than
they would otherwise.” Ibid. The Court of Criminal Ap-
peals further held that the admission of the evidence “did
not so infect the sentencing determination with unfairness
as to make the determination to impose the death penalty a
denial of due process.” Id., at 391.

Petitioner sought our review, and we granted certiorari,
limited to the following question: “Does admission of evi-
dence that a capital defendant already has been sentenced to
death in another case impermissibly undermine the sentenc-
ing jury’s sense of responsibility for determining the appro-
priateness of the defendant’s death, in violation of the Eighth
and Fourteenth Amendments?” 510 U.S. 943 (1993). We
now affirm.

It is helpful to begin by placing petitioner’s challenge
within the larger context of our Eighth Amendment death
penalty jurisprudence. We have held that the Eighth
Amendment’s concern that the death penalty be both ap-
propriate and not randomly imposed requires the States to
perform two somewhat contradictory tasks in order to im-
pose the death penalty.

First, States must properly establish a threshold below
which the penalty cannot be imposed. McCleskey v. Kemp,
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481 U. S. 279, 305 (1987). To ensure that this threshold is
met, the “State must establish rational criteria that narrow
the decisionmaker’s judgment as to whether the circum-
stances of a particular defendant’s case meet the threshold.”
Ibid. As we stated in Lowenfield v. Phelps, 484 U. S. 231
(1988), “[tlo pass constitutional muster, a capital sentencing
scheme must ‘genuinely narrow the class of persons eligible
for the death penalty and must reasonably justify the imposi-
tion of a more severe sentence on the defendant compared to
others found guilty of murder.”” Id., at 244 (quoting Zant
v. Stephens, 462 U. S. 862, 877 (1983)). In this respect, a
State’s sentencing procedure must suitably direct and limit
the decisionmaker’s discretion “‘so as to minimize the risk of
wholly arbitrary and capricious action.”” Id., at 874 (quot-
ing Gregg v. Georgia, 428 U. S. 153, 189 (1976)). Petitioner
does not allege that Oklahoma’s sentencing scheme fails to
adequately perform the requisite narrowing.

Second, States must ensure that “capital sentencing deci-
sions rest on [an] individualized inquiry,” under which the
“character and record of the individual offender and the cir-
cumstances of the particular offense” are considered. Mec-
Cleskey, supra, at 303 (internal quotation marks omitted),
see also Clemons v. Mississippt, 494 U. S. 738, 748 (1990).
To this end, “States cannot limit the sentencer’s consid-
eration of any relevant circumstance that could cause it to
decline to impose the penalty. In this respect, the State
cannot channel the sentencer’s discretion, but must allow it
to consider any relevant information offered by the defend-
ant.” McCleskey, supra, at 306.

Within these constitutional limits, “the States enjoy their
traditional latitude to prescribe the method by which those
who commit murder shall be punished.” Blystone v. Penn-
sylvania, 494 U. S. 299, 309 (1990). This latitude extends to
evidentiary rules at sentencing proceedings. See, e.g.,
Gregg, supra, at 203-204 (approving “the wide scope of
evidence and argument allowed at presentence hearings”
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in Georgia). As we observed in California v. Ramos, 463
U. S. 992, 999 (1983):

“In ensuring that the death penalty is not meted out
arbitrarily or capriciously, the Court’s principal concern
has been more with the procedure by which the State
imposes the death sentence than with the substantive
factors the State lays before the jury as a basis for
imposing death, once it has been determined that the
defendant falls within the category of persons eligible
for the death penalty.”

See also id., at 1008 (“Once the jury finds that the defendant
falls within the legislatively defined category of persons eli-
gible for the death penalty . . . the jury then is free to con-
sider a myriad of factors to determine whether death is the
appropriate punishment”).

We have also held, in Caldwell v. Mississipp1i, that the jury
must not be misled regarding the role it plays in the sentenc-
ing decision. See 472 U. S., at 336 (plurality opinion); id., at
341-342 (O’CONNOR, J., concurring in part and concurring in
judgment). The prosecutor in Caldwell, in remarks which
“were quite focused, unambiguous, and strong,” misled the
jury to believe that the responsibility for sentencing the
defendant lay elsewhere. Id., at 340. The trial judge “not
only failed to correct the prosecutor’s remarks, but in fact
openly agreed with them.” Id., at 339.

The plurality concluded that the prosecutor’s remarks,
along with the trial judge’s affirmation, impermissibly “mini-
mize[d] the jury’s sense of responsibility for determining the
appropriateness of death.” Id., at 341. Such a diminution,
the plurality felt, precluded the jury from properly perform-
ing its responsibility to make an individualized determina-
tion of the appropriateness of the death penalty. Id., at 330-
331. JusTICE O’CONNOR, in her opinion concurring in part
and concurring in the judgment, identified more narrowly
the infirmity in the prosecutor’s remarks: “In my view, the
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prosecutor’s remarks were impermissible because they were
inaccurate and misleading in a manner that diminished the
jury’s sense of responsibility.” Id., at 342.

As JusTICE O’CONNOR supplied the fifth vote in Caldwell,
and concurred on grounds narrower than those put forth by
the plurality, her position is controlling. See Marks v.
United States, 430 U. S. 188, 193 (1977); Gregg, supra, at 169,
n. 15. Accordingly, we have since read Caldwell as “rele-
vant only to certain types of comment—those that mislead
the jury as to its role in the sentencing process in a way that
allows the jury to feel less responsible than it should for the
sentencing decision.” Darden v. Wainwright, 477 U. S. 168,
184, n. 15 (1986). Thus, “[t]o establish a Caldwell violation,
a defendant necessarily must show that the remarks to the
jury improperly described the role assigned to the jury by
local law.” Dugger v. Adams, 489 U. S. 401, 407 (1989); see
also Sawyer v. Smith, 497 U. S. 227, 233 (1990).

Petitioner argues that Caldwell controls this case. He
contends that the evidence of his prior death sentence imper-
missibly undermined the sentencing jury’s sense of responsi-
bility, in violation of the principle established in Caldwell.
We disagree. The infirmity identified in Caldwell is simply
absent in this case: Here, the jury was not affirmatively mis-
led regarding its role in the sentencing process. The evi-
dence at issue was neither false at the time it was admitted,
nor did it even pertain to the jury’s role in the sentencing
process. The trial court’s instructions, moreover, empha-
sized the importance of the jury’s role. As the Court of
Criminal Appeals observed:

“The jury was instructed that it had the responsibility
for determining whether the death penalty should be
imposed. . . . It was never conveyed or intimated in any
way, by the court or the attorneys, that the jury could
shift its responsibility in sentencing or that its role in
any way had been minimized.” Romano II, 847 P. 2d,
at 390.
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We do not believe that the admission of evidence regarding
petitioner’s prior death sentence affirmatively misled the
jury regarding its role in the sentencing process so as to
diminish its sense of responsibility. The admission of this
evidence, therefore, did not contravene the principle estab-
lished in Caldwell.

That this case is different from Caldwell only resolves part
of petitioner’s challenge. In addition to raising a “Caldwell”
claim, petitioner presents a more general contention: He ar-
gues that because the evidence of his prior death sentence
was inaccurate and irrelevant, the jury’s consideration of it
rendered his sentencing proceeding so unreliable that the
proceeding violated the Eighth Amendment. See Lockett v.
Ohio, 438 U. S. 586, 604 (1978) (plurality opinion); Woodson
v. North Carolina, 428 U. S. 280, 305 (1976). The Oklahoma
court agreed that the “evidence of the imposition of the
death penalty by another jury is not relevant in determining
the appropriateness of the death sentence for the instant
offense.” Romano II, supra, at 391. That the evidence
may have been irrelevant as a matter of state law, however,
does not render its admission federal constitutional error.
See Estelle v. McGuire, 502 U. S. 62, 67 (1991).

Some of the cases upon which petitioner relies for support,
to be sure, do hold that the Constitution bars the introduc-
tion of certain evidence at sentencing proceedings. But
these cases are plainly inapposite. Petitioner cites, for ex-
ample, Dawson v. Delaware, 503 U. S. 159 (1992). There we
held that the trial court erred by admitting evidence, at
Dawson’s capital sentencing proceeding, regarding Dawson’s
membership in a white racist prison gang known as the
Aryan Brotherhood. See id., at 162-163. It was constitu-
tional error, however, only because the admission violated
“Dawson’s First Amendment rights.” Id., at 167. Dawson
thus involved application of the principle first enunciated in
Zant: An aggravating circumstance is invalid if “it author-
izes a jury to draw adverse inferences from conduct that is
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constitutionally protected.” 462 U.S., at 885. Petitioner
does not argue that the admission of evidence regarding his
prior death sentence allowed the jury to consider, in aggra-
vation, constitutionally protected conduct. Accordingly, our
decisions in Dawson and Zant do not support petitioner’s
contention.

Petitioner also cites Johnson v. Mississippi, 486 U. S. 578
(1988), but it, too, is inapposite. There we reversed the im-
position of Johnson’s death sentence because the only evi-
dence supporting an aggravating factor turned out to be in-
valid, and because the Mississippi Supreme Court refused to
reweigh the remaining, untainted aggravating circumstances
against the mitigating circumstances. Id., at 586, 590, n. 8.
Similarly, in this case the only evidence supporting the “prior
violent felony” aggravating circumstance was the judgment
from petitioner’s conviction for the Thompson murder. That
evidence, like the evidence in Johnson, was rendered invalid
by the reversal of petitioner’s conviction on appeal.

Here, however, the Oklahoma Court of Criminal Appeals
struck the “prior violent felony” aggravator, reweighed the
three untainted aggravating circumstances against the miti-
gating circumstances, and still concluded that the death pen-
alty was warranted. See Romamno II, supra, at 389, 393—
394. The Court of Criminal Appeals’ approach is perfectly
consistent with our precedents, including Joknson, where we
remanded without limiting the Mississippi Supreme Court’s
authority to reweigh the remaining aggravating circum-
stances against the mitigating circumstances. See 486 U. S.,
at 590; id., at 591 (White, J., concurring); see also Clemons,
494 U. S., at 744-750. Contrary to petitioner’s assertion,
Johnson does not stand for the proposition that the mere
admission of irrelevant and prejudicial evidence requires the
overturning of a death sentence.

Petitioner’s argument, pared down, seems to be a request
that we fashion general evidentiary rules, under the guise of
interpreting the Eighth Amendment, which would govern
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the admissibility of evidence at capital sentencing proceed-
ings. We have not done so in the past, however, and we will
not do so today. The Eighth Amendment does not establish
a federal code of evidence to supersede state evidentiary
rules in capital sentencing proceedings. Cf. Payne v. Ten-
nessee, 501 U. S. 808, 824-825 (1991); Blystone, 494 U. S., at
309.

Petitioner finally argues that the introduction of the evi-
dence in question violated the Due Process Clause of the
Fourteenth Amendment. It is settled that this Clause ap-
plies to the sentencing phase of capital trials. See, e.g.,
Paymne, supra, at 825; Clemons, supra, at 746 (“[Clapital sen-
tencing proceedings must of course satisfy the dictates of the
Due Process Clause”).

We believe the proper analytical framework in which to
consider this claim is found in Donnelly v. DeChristoforo,
416 U. S. 637, 643 (1974). There we addressed a claim that
remarks made by the prosecutor during his closing argument
were so prejudicial as to violate the defendant’s due process
rights. We noted that the case was not one in which the
State had denied a defendant the benefit of a specific consti-
tutional right, such as the right to counsel, or in which the
remarks so prejudiced a specific right as to amount to a de-
nial of that right. Id., at 643. Accordingly, we sought to
determine whether the prosecutor’s remark “so infected the
trial with unfairness as to make the resulting conviction a
denial of due process.” Ibid. We concluded, after an “ex-
amination of the entire proceedings,” that the remarks did
not amount to a denial of constitutional due process. Ibid.

The relevant question in this case, therefore, is whether
the admission of evidence regarding petitioner’s prior death
sentence so infected the sentencing proceeding with unfair-
ness as to render the jury’s imposition of the death penalty
a denial of due process. See Sawyer, 497 U. S., at 244 (ob-
serving that “[t]he Caldwell rule was . .. added to [Donnel-
ly’s] existing guarantee of due process protection against
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fundamental unfairness”); see also Darden, 477 U. S., at 178-
181 (in analyzing allegedly improper comments made by
prosecutor during closing argument of guilt-innocence stage
of capital trial, “[t]he relevant question is whether the prose-
cutors’ comments ‘so infected the trial with unfairness as to
make the resulting conviction a denial of due process’” (quot-
ing Donnelly, supra, at 643)). Under this standard of re-
view, we agree with the Oklahoma Court of Criminal Ap-
peals that the admission of this evidence did not deprive
petitioner of a fair sentencing proceeding.

The evidence that petitioner received a death sentence for
murdering Thompson was deemed irrelevant by the Okla-
homa Court of Criminal Appeals. See Romano II, 847 P.
2d, at 391. However, if the jurors followed the trial court’s
instructions, which we presume they did, see Richardson v.
Marsh, 481 U.S. 200, 206-207, 211 (1987), this evidence
should have had little—if any—effect on their deliberations.
Those instructions clearly and properly described the jurors’
paramount role in determining petitioner’s sentence, and
they also explicitly limited the jurors’ consideration of aggra-
vating factors to the four which the State sought to prove.
Regardless of the evidence as to petitioner’s death sentence
in the Thompson case, the jury had sufficient evidence to
justify its conclusion that these four aggravating circum-
stances existed. Although one of the aggravating circum-
stances proved invalid when petitioner’s conviction for the
Thompson murder was overturned on appeal, the other three
remained untainted and still outweighed the mitigating cir-
cumstances. See Romano II, supra, at 389, 393-394. In
short, the instructions did not offer the jurors any means by
which to give effect to the evidence of petitioner’s sentence
in the Thompson murder, and the other relevant evidence
presented by the State was sufficient to justify the imposi-
tion of the death sentence in this case.

Even assuming that the jury disregarded the trial court’s
instructions and allowed the evidence of petitioner’s prior
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death sentence to influence its decision, it is impossible to
know how this evidence might have affected the jury. It
seems equally plausible that the evidence could have made
the jurors more inclined to impose a death sentence, or it
could have made them less inclined to do so. Either conclu-
sion necessarily rests upon one’s intuition. To hold on the
basis of this record that the admission of evidence relating
to petitioner’s sentence in the Thompson case rendered peti-
tioner’s sentencing proceeding for the Sarfaty murder funda-
mentally unfair would thus be an exercise in speculation,
rather than reasoned judgment.
The judgment of the Oklahoma Court of Criminal Ap-
peals is
Affirmed.

JUSTICE O’CONNOR, concurring.

The Court today, relying in part on my opinion in Caldwell
v. Mississippt, 472 U.S. 320, 341 (1985), rejects petition-
er’s claim that the introduction of evidence of a prior death
sentence impermissibly undermined the jury’s sense of re-
sponsibility. I write separately to explain why in my view
petitioner’s Caldwell claim fails. The inaccuracy of the
prosecutor’s argument in Caldwell was essential to my con-
clusion that the argument was unconstitutional. See id., at
342 (“[TIhe prosecutor’s remarks were impermissible be-
cause they were inaccurate and misleading in a manner that
diminished the jury’s sense of responsibility”). An accurate
description of the jury’s role—even one that lessened the
jury’s sense of responsibility—would have been constitu-
tional. Ibid. (“[A] misleading picture of the jury’s role is
not sanctioned by [California v. Ramos, 463 U.S. 992
(1983),] [blut neither does Ramos suggest that the Federal
Constitution prohibits the giving of accurate instructions
regarding postsentencing procedures”).

Accordingly, I believe that petitioner’s Caldwell claim fails
because the evidence here was accurate at the time it was
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admitted. Petitioner’s sentencing jury was told that he had
been sentenced to death—and indeed he had been. Introduc-
ing that evidence is no different than providing the jury with
an accurate description of a State’s appellate review process.
Both may (though we can never know for sure) lessen the
jury’s sense of responsibility, but neither is unconstitutional.
Though evidence like that involved in this case can rise to
the level of a Caldwell violation, to do so the evidence must
be both inaccurate and tend to undermine the jury’s sense of
responsibility. Ibid.

It may well have been better practice for the State to
agree to accept petitioner’s stipulation offer, or to excise the
sentencing information before submitting the Judgment and
Sentence form to the jury. But under our precedents, be-
cause this evidence was accurate, I do not believe its intro-
duction violated the Constitution.

JUSTICE BLACKMUN, dissenting.

I join JUSTICE GINSBURG’s dissent, which persuasively
demonstrates why the admission of Romano’s prior death
sentence, like the prosecutor’s arguments in Caldwell v. Mis-
sissippt, 472 U. S. 320 (1985), created an unacceptable risk of
leading the jurors to minimize the importance of their roles.
Even if this particular constitutional error were not present
in this case, I would vacate Romano’s death sentence and
remand for resentencing in adherence to my view that the
death penalty cannot be imposed fairly within the con-
straints of our Constitution. See Callins v. Collins, 510
U. S. 1141, 1143 (1994).

JUSTICE GINSBURG, with whom JUSTICE BLACKMUN,
JUSTICE STEVENS, and JUSTICE SOUTER join, dissenting.

In Caldwell v. Mississippi, 472 U. S. 320 (1985), this Court
overturned a capital sentence as inadequately reliable be-
cause of a statement made by the prosecutor, in closing argu-
ment at the penalty phase of the trial. The Caldwell prose-
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cutor told the jury: “‘[Y]our [sentencing] decision is not the
final decision’”; “‘the decision you render is automatically
reviewable by the [State] Supreme Court.”” Id., at 325-326.
Responding to the issue presented in Caldwell, this Court
observed that capital sentencing jurors, required to deter-
mine “whether a specific human being should die at the
hands of the State,” id., at 329, are “placed in a very unfamil-
iar situation and called on to make a very difficult and un-
comfortable choice,” id., at 333. Such jurors, the Court
noted, might find “highly attractive” the prosecutor’s sug-
gestion that persons other than themselves would bear “re-
sponsibility for any ultimate determination of death.” Id.,
at 332-333.

The possibility the jury might have embraced the prosecu-
tor’s suggestion, the Court concluded, rendered the imposi-
tion of the death penalty inconsistent with the Constitution’s
requirement of individualized and reliable capital sentencing
procedures. See id., at 323, 329-330, 340-341. Emphasiz-
ing the “‘truly awesome responsibility’” imposed upon capi-
tal sentencing juries, id., at 329, quoting McGautha v. Cali-
fornia, 402 U. S. 183, 208 (1971), the Court held:

“[I]t is constitutionally impermissible to rest a death
sentence on a determination made by a sentencer who
has been led to believe that the responsibility for deter-
mining the appropriateness of the defendant’s death
rests elsewhere.” 472 U. S., at 328-329.

In my view, this principle, reiterated throughout the
Court’s Caldwell opinion,! covers the present case: The jury’s

1See 472 U. S., at 323 (sentence constitutionally invalid, because unrelia-
ble, if “the sentencing jury is led to believe that responsibility for deter-
mining the appropriateness of a death sentence rests not with the jury
but with the appellate court which later reviews the case”); id., at 333
(“I'TThe uncorrected suggestion that the responsibility for any ultimate
determination of death will rest with others presents an intolerable dan-
ger that the jury will in fact choose to minimize the importance of its
role.”); id., at 341 (because the State’s effort “to minimize the jury’s sense
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consideration of evidence, at the capital sentencing phase of
petitioner Romano’s trial, that a prior jury had already
sentenced Romano to death, infected the jury’s life-or-death
deliberations as did the prosecutorial comments condemned
in Caldwell. Accordingly, I would vacate the death sen-
tence imposed upon Romano and remand for a new sentenc-
ing hearing.
I

At the penalty phase of Romano’s trial for the murder of
Roger Sarfaty, the prosecution sought to put before the jury
a copy of the “Judgment and Sentence” from an earlier and
unrelated prosecution. That document revealed that Ro-
mano had been convicted of the first-degree murder of Lloyd
Thompson and that he was to be executed for that crime.
Defense counsel offered to stipulate to Romano’s conviction
for the Thompson murder, but objected to the jury’s consid-
eration of the death sentence. The trial court overruled de-
fense counsel’s objection and admitted the “Judgment and
Sentence” document. That document stated that Romano
had given “no good reason why [the] Judgment and Sentence
[for the murder of Thompson] should not be pronounced,”
and commanded the State’s Department of Corrections “to
put the said JOHN JOSEPH ROMANO to death.” App. 6.
The jury in the instant, Sarfaty murder case also sentenced
Romano to death.

During the pendency of Romano’s appeal from his convic-
tion and sentence for the Sarfaty murder, the Oklahoma
Court of Criminal Appeals vacated his conviction for the
Thompson murder. Romano v. State, 827 P. 2d 1335 (1992).
Romano urged on appeal in the Sarfaty case that, under
Caldwell v. Mississippt, it was impermissible to place before
the jury, as relevant to its deliberations whether Romano

of responsibility for determining the appropriateness of death” might have
affected the sentencing decision, the death sentence must be vacated).
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should live or die, evidence that he was already under sen-
tence of death.

The Oklahoma court rejected that contention and affirmed
Romano’s conviction and death sentence for the Sarfaty mur-
der. 847 P. 2d 368, 390 (Okla. Crim. App. 1993). In so rul-
ing, the court acknowledged that “[l]learning that the defend-
ant had previously received a death sentence for another
murder could diminish the jury’s sense of importance of its
role and mitigate the consequences of [its] decision.” [bid.
The court further recognized that “evidence of the imposi-
tion of the death penalty by another jury is not relevant in
determining the appropriateness of the death sentence for
the instant offense.” Id., at 391. Nevertheless, the court
concluded, “when the jury is properly instructed as to its
role and responsibility in making such a determination we
cannot, on appellate review, conclude that the jurfors] in any
way shifted the responsibility for their decision or con-
sidered their decision any less significant than they would
otherwise.” Id., at 390.2 That judgment is now before the
Court.?

II

In Caldwell, this Court found constitutionally impermissi-
ble a prosecutor’s statement, at the penalty phase of a capital
trial, that the jury’s decision was “not the final decision” be-
cause it was “automatically reviewable.” The prosecutor’s
assurances were impermissible, the Court ruled, because
they created an unacceptable risk that the jury would “mini-
mize the importance of its role,” “believ[ing] that the respon-
sibility for determining the appropriateness of the defend-

2The court also observed that, although death sentences attract “height-
ened” appellate scrutiny, “a presumption of correctness” attends the jury’s
determination. 847 P. 2d, at 391.

3Romano was subsequently reconvicted at his second trial for the
Thompson murder and again sentenced to death. See Brief for Petitioner
31,n.11. The State does not suggest that these events affect the question
we consider.
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ant’s death rest[ed] elsewhere.” Caldwell, 472 U. S., at 333,
329. This belief, the Court explained, is inconsistent with
the “heightened ‘need for reliability’” in capital sentencing.
Id., at 323, quoting Woodson v. North Carolina, 428 U. S.
280, 305 (1976) (plurality opinion).

The risk of diminished jury responsibility was also grave
in Romano’s case. Revealing to the jury that Romano was
condemned to die for the Thompson murder signaled to the
jurors in the Sarfaty murder case that Romano faced exe-
cution regardless of their life-or-death decision in the case
before them. Jurors so informed might well believe that
Romano’s fate had been sealed by the previous jury, and thus
was not fully their responsibility. See People v. Hope, 116
Il 2d 265, 274, 508 N. E. 2d 202, 206 (1986) (“‘[T]he jury’s
awareness of defendant’s prior death sentence would dimin-
ish its sense of responsibility . ... Assuming that defendant
was already going to be executed, the jurors may consider
their own decision considerably less significant than they
otherwise would.””), quoting People v. Davis, 97 1l1l. 2d 1, 26,
452 N. E. 2d 525, 537 (1983); West v. State, 463 So. 2d 1048,
1052-1053 (Miss. 1985) (“[1]f the jury knows that the [defend-
ant] is already under a sentence of death it would tend to
relieve them of their separate responsibility to make that
determination.”).

A juror uncertain whether to vote for death or for life
might be swayed by the knowledge that “‘another jury had
previously resolved the identical issue adversely to defend-
ant.””  Hope, 116 I1l. 2d, at 274, 508 N. E. 2d, at 206, quoting
Dawis, 97 11L. 2d, at 26, 452 N. E. 2d, at 537. Such a juror,
although “unconvinced that death is the appropriate punish-
ment, . . . might nevertheless wish to ‘send a message’ of
extreme disapproval for the defendant’s acts,” Caldwell, 472
U. S., at 331, reasoning that the defendant was already to
be executed in any event. Furthermore, jurors otherwise
inclined to hold out for a life sentence might acquiesce in a
death penalty they did not truly believe warranted. Cf. id.,
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at 333 (“[Olne can easily imagine that in a case in which
the jury is divided on the proper sentence, the presence of
appellate review could effectively be used as an argument
for why those jurors who are reluctant to invoke the death
sentence should nevertheless give in.”).

Respondent State of Oklahoma correctly observes, how-
ever, that evidence of a prior death sentence may not
produce a unidirectional bias toward death. Brief for Re-
spondent 23. Some jurors, otherwise inclined to believe the
defendant deserved the death penalty for the crime in the
case before them, might nonetheless be anxious to avoid any
feeling of responsibility for the defendant’s execution. Ju-
rors so minded might vote for a life sentence, relying on the
prior jury’s determination to secure defendant’s death. See
ante, at 14. The offending prosecutorial comments in Cald-
well, by contrast, created an apparently unidirectional “bias
toward a death sentence,” for the appellate review that the
Caldwell jurors were encouraged to consider could occur
only if the jury sentenced the defendant to death, not if it
voted for life. 472 U.S., at 331-332. Oklahoma maintains
that Romano remains outside the Caldwell principle, because
he is unable to demonstrate that the evidence of his prior
death sentence tilted the jurors toward death.

Romano’s prosecutor, at least, seems to have believed that
informing the jurors of the prior death sentence would in-
cline them toward death, for otherwise, he probably would
not have insisted upon introducing the “Judgment and Sen-
tence” itself, over Romano’s objection, and despite Romano’s
offer to stipulate to the underlying conviction. Most criti-
cally, Caldwell, as I comprehend that decision, does not re-
quire Romano to prove that the prosecutor’s hunch was cor-
rect, either in Romano’s case in particular or in death penalty
cases generally.

Caldwell dominantly concerns the capital sentencing jury’s
awareness and acceptance of its “ ‘awesome responsibility.’”
Id., at 341. To assure that acceptance, this Court’s Eighth
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Amendment jurisprudence instructs, capital sentencing pro-
cedures must be especially reliable. See id., at 323 (prosecu-
tor’s comments were “inconsistent with the Eighth Amend-
ment’s heightened ‘need for reliability in the determination
that death is the appropriate punishment in a specific case’”),
quoting Woodson v. North Carolina, 428 U. S., at 305; 472
U. S., at 341 (death sentence “does not meet the standard of
reliability that the Eighth Amendment requires,” when it
may have been affected by the State’s attempt “to minimize
the jury’s sense of responsibility for determining the appro-
priateness of death”). Under Caldwell’s reasoning, diminu-
tion of jurors’ sense of responsibility violates the Eighth
Amendment’s reliability requirement, whether or not a de-
fendant can demonstrate empirically that the effect of this
diminution was to bias the jurors’ judgment toward death.
According to Caldwell, if a reviewing court “cannot say” that
an effort “to minimize the jury’s sense of responsibility for
determining the appropriateness of death . .. had no effect
on the sentencing decision, . . . [t]he sentence of death must
... be vacated” as unreliable. Ibid.

II1

The Court today reads Caldwell to apply only if the jury
has been “affirmatively misled regarding its role in the sen-
tencing process.” Amnte, at 9. According to the Court, be-
cause no information, incorrect when conveyed, was given
to the jury responsible for sentencing Romano for Sarfaty’s
murder, “[t]he infirmity identified in Caldwell is simply ab-
sent in this case.” Ibid.

The Court rests its rendition of Caldwell on the premise
that only a plurality of the Court’s Members endorsed the
principle I regard as pivotal: Diminution of the jury’s sense
of responsibility “preclude[s] the jury from properly perform-
ing its [charge] to make an individualized determination of
the appropriateness of the death penalty.” See ante, at §,
citing Caldwell, 472 U. S., at 330-331, 341. In fact, however,
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key portions of Caldwell that the Court attributes to a plu-
rality of four were joined by five of the eight Justices who
participated in that case. JUSTICE O’CONNOR parted com-
pany with the other Members of the majority only as to a
discrete, three-paragraph section, Part IV-A (id., at 335-
336), in which “[t]he Court,” in her view, “seem[ed] generally
to characterize information regarding appellate review as
‘wholly irrelevant to the determination of the appropriate
sentence.”” Id., at 342 (opinion concurring in part and con-
curring in judgment), quoting id., at 336. JUSTICE O’CON-
NOR explained that she did not read California v. Ramos,
463 U. S. 992 (1983), “to imply that the giving of nonmis-
leading and accurate information regarding the jury’s role in
the sentencing scheme is irrelevant to the sentencing deci-
sion.” 472 U. S., at 341 (emphasis deleted). It was in that
context that JUSTICE O’CONNOR stated her view, quoted
ante, at 8-9, that “ ‘the prosecutor’s remarks were impermis-
sible,”” not because they referred to the existence of post-
sentence review, but “because they were inaccurate and
misleading in a manner that diminished the jury’s sense of
responsibility.” 472 U. S., at 342.

JUSTICE O’CONNOR’s opinion thus appears to rest on
“grounds narrower” than those relied upon by the other
Members of the Court’s Caldwell majority, see ante, at 9,
only insofar as her concurrence disavowed any implication
that the “giving of accurate instructions regarding postsen-
tencing procedures,” 472 U. S., at 342, is irrelevant or uncon-
stitutional. The evidence of Romano’s death sentence for
the murder of Thompson, however, was not information re-
garding postsentencing procedures Romano might pursue.
Nor, as the Oklahoma Court of Criminal Appeals found, was
the “Judgment and Sentence” for Thompson’s murder rele-
vant to the Sarfaty jury’s sentencing decision. 847 P. 2d, at
391 (“evidence of the imposition of the death penalty by an-
other jury is not relevant in determining the appropriateness
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of the death sentence for the instant offense”).* Accord-
ingly, I do not read JUSTICE O’CONNOR’s concurring opinion
as narrowing the Court’s Caldwell holding with respect to
the issue this case presents. Nor, for reasons set out in the
margin, do I agree with the Court that several post-Caldwell
cases, beginning with Darden v. Wainwright, 477 U. S. 168
(1986), confirm the narrow interpretation of Caldwell the
Court announces today. See ante, at 9.5

Finally, the Court relies, as did the Oklahoma Court of
Criminal Appeals, on the trial court’s instruction to the ju-
rors that “‘[t]he importance and worth of the evidence is for
you to decide,”” together with the court’s disavowal of any

4In its merits brief before this Court, but not in its state-court brief or
in its brief in opposition to the petition for certiorari, the State of Okla-
homa has argued that the evidence of Romano’s prior sentence may have
been relevant. This belated argument does not persuade. The only au-
thority the State cites holding that a prior death sentence may be relevant
evidence at sentencing is Commonwealth v. Beasley, 505 Pa. 279, 288, 479
A. 2d 460, 465 (1984); that case decided, purely as a matter of state statu-
tory construction, that the term “conviction” could be taken to include the
sentence imposed for an earlier conviction.

5In Darden, the Court rejected a Caldwell challenge to a prosecutor’s
comments at the guilt phase of a capital trial. The Court observed that
the fact that the prosecutor did not make these comments at the penalty
phase “greatly reducl[ed] the chance that they had any effect at all on
sentencing.” 477 U. S., at 183-184, n. 15. Further, unlike the “Judgment
and Sentence” form in Romano’s case, the comments made in Darden were
not evidence, and the trial court told the jury so “several times.” Finally,
the Court concluded that the prosecutor’s comments would have had, “[ilf
anything, . . . the tendency to increase the jury’s perception of its role,”
not diminish it. Ibid.

The Court also relies upon Dugger v. Adams, 489 U. S. 401, 407 (1989),
and Sawyer v. Smith, 497 U.S. 227, 233 (1990). In Adams, the Court
stated that “the merit of respondent’s Caldwell claim is irrelevant to our
disposition of the case.” 489 U.S., at 408, n. 4. In Sawyer, the question
the Court considered was not whether a Caldwell violation had occurred,
but whether “Caldwell announced a new rule as defined by Teague v.
Lane, 489 U. S. 288 (1989),” 1. e., whether Caldwell “was . . . dictated by
prior precedent existing at the time the [habeas petitioner’s] conviction
became final.” 497 U. S,, at 229, 235.
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view as to the appropriate punishment. Amnte, at 5. The
Court quotes the Oklahoma court’s conclusion that “‘[ilt was
never conveyed or intimated in any way, by the court or the
attorneys, that the jury could shift its responsibility in sen-
tencing or that its role in any way had been minimized.’”
Ante, at 9, quoting 847 P. 2d, at 390.

Plainly, the trial court’s instruction to consider the evi-
dence cannot resolve the Caldwell problem in this case: The
“Judgment and Sentence” form, bearing Romano’s prior
death sentence, was part of the evidence the jury was told
to consider. Further, once it is acknowledged that evidence
of the prior death sentence “could diminish the jury’s sense
of importance of its role and mitigate the consequences of
[its] decision,” 847 P. 2d, at 390, it cannot be said that the
court or attorneys did not “convely] or intimat[e]” that the
jury’s role was diminished. The prosecution proffered the
death-commanding “Judgment and Sentence” as evidence,
and the trial court admitted it—over Romano’s objection,
and despite his offer to stipulate to the conviction. As dis-
cussed supra, at 18-21, admission of that evidence risked
leading jurors to “minimize the importance of [their] role,”
“believ[ing] that the responsibility for determining the ap-
propriateness of the defendant’s death rest[ed] elsewhere.”
Caldwell, 472 U. S., at 333, 329. This risk was “unacceptable
in light of the ease with which [it] could have been mini-
mized.” Turner v. Murray, 476 U. S. 28, 36 (1986) (opinion
of White, J.).6

6The State argues that any Caldwell problems were resolved, because
the “Judgment and Sentence” form stated that Romano “gave notice of
his intention to appeal from the Judgment and Sentence herein pro-
nounced,” App. 7, and because the trial judge told the jury, when the form
was admitted, that “[Romano] has been convicted but it is on appeal and
has not become final,” Tr. 45 (May 26, 1987). See Brief for Respondent
19-22. 1 do not find these general references to appellate review suffi-
cient to salvage the instant death sentence, given the irrelevance of
Romano’s prior sentence to legitimate sentencing considerations, see 847
P. 2d, at 391, and the ease with which all Caldwell difficulty could have
been avoided.
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Iv

Permitting the jury to consider evidence that Romano was
already under sentence of death, while that jury determined
whether Romano should live or die, threatened to “minimize
the jury’s sense of responsibility for determining the appro-
priateness of death.” Unable to say that the jury’s consider-
ation of Romano’s prior death sentence “had no effect on the
[instant] sentencing decision,” Caldwell, 472 U. S., at 341, I
would vacate that decision and remand the case for a new
sentencing hearing.
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As adopted in October 1986, 26 U. S. C. §2057 granted an estate tax deduc-

tion for half the proceeds of “any sale of employer securities by the
executor of an estate” to “an employee stock ownership plan” (ESOP).
In December 1986, respondent Carlton, acting as an executor, purchased
shares in a corporation, sold them to that company’s ESOP at a loss,
and claimed a large §2057 deduction on his estate tax return. In De-
cember 1987, §2057 was amended to provide that, to qualify for the
deduction, the securities sold to an ESOP must have been “directly
owned” by the decedent “immediately before death.” Because the
amendment applied retroactively, as if it were incorporated in the origi-
nal 1986 provision, the Internal Revenue Service (IRS) disallowed Carl-
ton’s § 2057 deduction. The District Court entered summary judgment
against him in his ensuing refund action, rejecting his contention that
the amendment’s retroactive application to his transactions violated the
Due Process Clause of the Fifth Amendment. The Court of Appeals
reversed, holding that such application was rendered unduly harsh and
oppressive, and therefore unconstitutional, by Carlton’s lack of notice
that §2057 would be retroactively amended and by his reasonable reli-
ance to his detriment on preamendment law.

Held: The 1987 amendment’s retroactive application to Carlton’s 1986

transactions does not violate due process. Under the applicable stand-
ard, a tax statute’s retroactive application must be supported by a legiti-
mate legislative purpose furthered by rational means. See, e. g., Pen-
ston Benefit Guaranty Corporation v. R. A. Gray & Co., 467 U. S. 717,
729-730. Here, Congress’ purpose in enacting the 1987 amendment was
neither illegitimate nor arbitrary. Section 2057 was originally intended
to create an incentive for stockholders to sell their companies to their
employees, but the absence of a decedent-stock-ownership requirement
resulted in the deduction’s broad availability to virtually any estate, at
an estimated loss to the Government of up to $7 billion in anticipated
revenues. Thus, Congress undoubtedly intended the amendment to
correct what it reasonably viewed as a mistake in the original provision.
There is no plausible contention that it acted with an improper motive,
and its decision to prevent the unanticipated revenue loss by denying
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the deduction to those who made purely tax-motivated stock transfers
was not unreasonable. Moreover, the amendment’s retroactive applica-
tion is rationally related to its legitimate purpose, since Congress acted
promptly in proposing the amendment within a few months of §2057’s
original enactment and established a modest retroactivity period that
extended only slightly longer than one year. The Court of Appeals’
exclusive focus on the taxpayer’s notice and reliance held §2057 to an
unduly strict standard. Pp. 30-35.

972 F. 2d 1051, reversed.

BLACKMUN, J., delivered the opinion of the Court, in which REENQUIST,
C. J,, and STEVENS, KENNEDY, SOUTER, and GINSBURG, JJ., joined.
O’CONNOR, J., filed an opinion concurring in the judgment, post, p. 35.
SCALIA, J,, filed an opinion concurring in the judgment, in which THOMAS,
J., joined, post, p. 39.

Kent L. Jones argued the cause for the United States.
With him on the brief were Solicitor General Days, Acting
Assistant Attorney General Paup, Deputy Solicitor General
Wallace, Gilbert S. Rothenberg, and Teresa E. McLaughlin.

Russell G. Allen argued the cause and filed a brief for
respondent. With him on the brief was Phillip R. Kaplan.*

JUSTICE BLACKMUN delivered the opinion of the Court.

In 1987, Congress amended a provision of the federal
estate tax statute by limiting the availability of a recently
added deduction for the proceeds of sales of stock to em-
ployee stock-ownership plans (ESOP’s). Congress provided
that the amendment would apply retroactively, as if incor-
porated in the original deduction provision, which had been
adopted in October 1986. The question presented by this
case is whether the retroactive application of the amendment
violates the Due Process Clause of the Fifth Amendment.

*Briefs of amici curiae urging affirmance were filed for the Washington
Legal Foundation et al. by Joseph E. Schmitz, Charles A. Shanor, Daniel
J. Popeo, and Paul D. Kamenar; and for Anthony C. Morici, Jr., Executor
and Trustee of the estate of McNamee, by Charles C. Marson.



28 UNITED STATES ». CARLTON

Opinion of the Court
I

Congress effected major revisions of the Internal Revenue
Code in the Tax Reform Act of 1986, 100 Stat. 2085. One of
those revisions was the addition of a new estate tax provi-
sion applicable to any estate that filed a timely return after
the date of the Act, October 22, 1986. The new provision,
codified as 26 U. S. C. §2057 (1982 ed., Supp. IV),! granted a
deduction for half the proceeds of “any sale of employer secu-
rities by the executor of an estate” to “an employee stock
ownership plan.” §2057(b).2 In order to qualify for the de-
duction, the sale of securities had to be made “before the
date on which the [estate tax] return . . . [was] required to
be filed (including any extensions).” §2057(c)(1).

Respondent Jerry W. Carlton, the executor of the will of
Willametta K. Day, deceased, sought to utilize the § 2057 de-
duction. Day died on September 29, 1985. Her estate tax
return was due December 29, 1986 (after Carlton had ob-
tained a 6-month filing extension). On December 10, 1986,
Carlton used estate funds to purchase 1.5 million shares of
MCI Communications Corporation for $11,206,000, at an av-
erage price of $7.47 per share. Two days later, Carlton sold
the MCI stock to the MCI ESOP for $10,575,000, at an aver-
age price of $7.05 per share. The total sale price thus was
$631,000 less than the purchase price. When Carlton filed
the estate tax return on December 29, 1986, he claimed a
deduction under § 2057 of $5,287,000, for half the proceeds of
the sale of the stock to the MCI ESOP. The deduction re-
duced the estate tax by $2,501,161. The parties have stipu-

1Section 2057 was repealed for estates of decedents who died after
December 19, 1989. See Omnibus Budget Reconciliation Act of 1989,
§7304(a), 103 Stat. 2352.

2Section 2057(e) defined “employer securities” by reference to §409(7)
of the Code, which in turn defined the term generally as “common stock
issued by the employer (or by a corporation which is a member of the
same controlled group) which is readily tradable on an established securi-
ties market.” 26 U.S. C. §409(1)(1) (1982 ed., Supp. IV).
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lated that Carlton engaged in the MCI stock transactions
specifically to take advantage of the §2057 deduction.

On January 5, 1987, the Internal Revenue Service (IRS)
announced that, “[plending the enactment of clarifying legis-
lation,” it would treat the §2057 deduction as available only
to estates of decedents who owned the securities in question
immediately before death. See IRS Notice 87-13, 1987-1
Cum. Bull. 432, 442. A bill to enact such an amendment to
§2057 was introduced in each Chamber of Congress on Feb-
ruary 26, 1987. See 133 Cong. Rec. 4145 and 4293 (1987).

On December 22, 1987, the amendment to §2057 was
enacted. As amended, the statute provided that, to qualify
for the estate tax deduction, the securities sold to an ESOP
must have been “directly owned” by the decedent “immedi-
ately before death.” Omnibus Budget Reconciliation Act of
1987, §10411(a), 101 Stat. 1330-432.> The 1987 amendment
was made effective as if it had been contained in the statute
as originally enacted in October 1986. §10411(b).

The IRS disallowed the deduction claimed by Carlton
under § 2057 on the ground that the MCI stock had not been
owned by his decedent “immediately before death.” Carl-
ton paid the asserted estate tax deficiency, plus interest, filed
a claim for refund, and instituted a refund action in the
United States District Court for the Central District of Cali-
fornia. He conceded that the estate did not qualify for the
deduction under the 1987 amendment to §2057. He argued,
however, that retroactive application of the 1987 amendment
to the estate’s 1986 transactions violated the Due Process
Clause of the Fifth Amendment. The District Court re-
jected his argument and entered summary judgment in favor
of the United States.

A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed. 972 F. 2d 1051 (1992). The majority consid-

3The amendment also required that employer securities qualifying for
the deduction must, after the sale, be allocated to participants or held for
future allocation in accordance with certain rules.
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ered two factors paramount in determining whether retroac-
tive application of a tax violates due process: whether the
taxpayer had actual or constructive notice that the tax stat-
ute would be retroactively amended, and whether the tax-
payer reasonably relied to his detriment on preamendment
law. The court concluded that both factors rendered retro-
active application of the amendment in this case unduly
harsh and oppressive and therefore unconstitutional. Judge
Norris dissented. In his view, the 1987 amendment was
within the wide latitude of congressional authority to leg-
islate retroactively in regulating economic activity. We
granted certiorari, 510 U. S. 810 (1993).

II

This Court repeatedly has upheld retroactive tax legis-
lation against a due process challenge. See, e.g., United
States v. Hemme, 476 U. S. 558 (1986); United States v. Da-
rusmont, 449 U. S. 292 (1981); Welch v. Henry, 305 U. S. 134
(1938); United States v. Hudson, 299 U. S. 498 (1937); Mill:-
ken v. United States, 283 U. S. 15 (1931); Cooper v. United
States, 280 U.S. 409 (1930). Some of its decisions have
stated that the validity of a retroactive tax provision under
the Due Process Clause depends upon whether “retroactive
application is so harsh and oppressive as to transgress the
constitutional limitation.” Welch v. Henry, 305 U. S., at 147,
quoted in United States v. Hemme, 476 U. S., at 568-569.
The “harsh and oppressive” formulation, however, “does not
differ from the prohibition against arbitrary and irrational
legislation” that applies generally to enactments in the
sphere of economic policy. Pension Benefit Guaranty Cor-
poration v. R. A. Gray & Co., 467 U. S. 717, 733 (1984). The
due process standard to be applied to tax statutes with retro-
active effect, therefore, is the same as that generally applica-
ble to retroactive economic legislation:

“Provided that the retroactive application of a statute is
supported by a legitimate legislative purpose furthered
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by rational means, judgments about the wisdom of such
legislation remain within the exclusive province of the
legislative and executive branches . . ..

“To be sure, . . . retroactive legislation does have to
meet a burden not faced by legislation that has only fu-
ture effects. . . . “The retroactive aspects of legislation,

as well as the prospective aspects, must meet the test
of due process, and the justifications for the latter may
not suffice for the former’ . ... But that burden is met
simply by showing that the retroactive application of
the legislation is itself justified by a rational legislative

purpose.” Id., at 729-730, quoting Usery v. Turner
Elkhorn Mining Co., 428 U. S. 1, 16-17 (1976).

There is little doubt that the 1987 amendment to §2057
was adopted as a curative measure. As enacted in October
1986, § 2057 contained no requirement that the decedent have
owned the stock in question to qualify for the ESOP pro-
ceeds deduction. As a result, any estate could claim the de-
duction simply by buying stock in the market and immedi-
ately reselling it to an ESOP, thereby obtaining a potentially
dramatic reduction in (or even elimination of) the estate
tax obligation.

It seems clear that Congress did not contemplate such
broad applicability of the deduction when it originally
adopted §2057. That provision was intended to create an
“incentive for stockholders to sell their companies to their
employees who helped them build the company rather than
liquidate, sell to outsiders or have the corporation redeem
their shares on behalf of existing shareholders.” Joint Com-
mittee on Taxation, Tax Reform Proposals: Tax Treatment
of Employee Stock Ownership Plans (ESOPs), 99th Cong., 2d
Sess., 37 (Joint Comm. Print 1985); see also 132 Cong. Rec.
14507 (1986) (statement of Sen. Long) (§ 2057 “allow[s] . . . an
executor to reduce taxes on an estate by one-half by selling
the decedent’s company to an ESOP”). When Congress ini-
tially enacted §2057, it estimated a revenue loss from the
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deduction of approximately $300 million over a 5-year period.
See 133 Cong. Rec. 4145 (1987) (statement of Rep. Rosten-
kowski); id., at 4293 (statement of Sen. Bentsen). It became
evident shortly after passage of the 1986 Act, however, that
the expected revenue loss under § 2057 could be as much as
$7 billion—over 20 times greater than anticipated—Dbecause
the deduction was not limited to situations in which the dece-
dent owned the securities immediately before death. Ibid.
In introducing the amendment in February 1987, Senator
Bentsen observed: “Congress did not intend for estates to be
able to claim the deduction by virtue of purchasing stock in
the market and simply reselling the stock to an ESOP . ..
and Congress certainly did not anticipate a $7 billion revenue
loss.” Id., at 4294. Without the amendment, Senator Bent-
sen stated, “taxpayers could qualify for the deductions by
engaging in essentially sham transactions.” Ibid.

We conclude that the 1987 amendment’s retroactive appli-
cation meets the requirements of due process. First, Con-
gress’ purpose in enacting the amendment was neither ille-
gitimate nor arbitrary. Congress acted to correct what it
reasonably viewed as a mistake in the original 1986 provision
that would have created a significant and unanticipated reve-
nue loss. There is no plausible contention that Congress
acted with an improper motive, as by targeting estate repre-
sentatives such as Carlton after deliberately inducing them
to engage in ESOP transactions. Congress, of course, might
have chosen to make up the unanticipated revenue loss
through general prospective taxation, but that choice would
have burdened equally “innocent” taxpayers. Instead, it de-
cided to prevent the loss by denying the deduction to those
who had made purely tax-motivated stock transfers. We
cannot say that its decision was unreasonable.

Second, Congress acted promptly and established only a
modest period of retroactivity. This Court noted in United
States v. Darusmont, 449 U. S., at 296, that Congress “almost
without exception” has given general revenue statutes effec-
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tive dates prior to the dates of actual enactment. This “cus-
tomary congressional practice” generally has been “confined
to short and limited periods required by the practicalities of
producing national legislation.” Id., at 296-297. In Welch
v. Henry, 305 U. S. 134 (1938), the Court upheld a Wisconsin
income tax adopted in 1935 on dividends received in 1933.
The Court stated that the “‘recent transactions’” to which a
tax law may be retroactively applied “must be taken to in-
clude the receipt of income during the year of the legislative
session preceding that of its enactment.” Id., at 150. Here,
the actual retroactive effect of the 1987 amendment ex-
tended for a period only slightly greater than one year. More-
over, the amendment was proposed by the IRS in January
1987 and by Congress in February 1987, within a few months
of §2057’s original enactment.

Respondent Carlton argues that the 1987 amendment vio-
lates due process because he specifically and detrimentally
relied on the preamendment version of §2057 in engaging
in the MCI stock transactions in December 1986. Although
Carlton’s reliance is uncontested—and the reading of the
original statute on which he relied appears to have been cor-
rect—his reliance alone is insufficient to establish a consti-
tutional violation. Tax legislation is not a promise, and a
taxpayer has no vested right in the Internal Revenue Code.
Justice Stone explained in Welch v. Henry, 305 U.S., at
146-147:

“Taxation is neither a penalty imposed on the taxpayer
nor a liability which he assumes by contract. It is but
a way of apportioning the cost of government among
those who in some measure are privileged to enjoy its
benefits and must bear its burdens. Since no citizen en-
joys immunity from that burden, its retroactive imposi-
tion does not necessarily infringe due process . ...”

Moreover, the detrimental reliance principle is not limited to
retroactive legislation. An entirely prospective change in
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the law may disturb the relied-upon expectations of individu-
als, but such a change would not be deemed therefore to be
violative of due process.

Similarly, we do not consider respondent Carlton’s lack of
notice regarding the 1987 amendment to be dispositive. In
Welch v. Henry, the Court upheld the retroactive imposition
of a tax despite the absence of advance notice of the legisla-
tion. And in Milliken v. United States, the Court rejected
a similar notice argument, declaring that a taxpayer “should
be regarded as taking his chances of any increase in the tax
burden which might result from carrying out the established
policy of taxation.” 283 U.S., at 23.

In holding the 1987 amendment unconstitutional, the
Court of Appeals relied on this Court’s decisions in Nichols
v. Coolidge, 274 U. S. 531 (1927), Blodgett v. Holden, 275 U. S.
142 (1927), and Untermyer v. Anderson, 276 U. S. 440 (1928).
Those cases were decided during an era characterized by
exacting review of economic legislation under an approach
that “has long since been discarded.” Ferguson v. Skrupa,
372 U. S. 726, 730 (1963). To the extent that their authority
survives, they do not control here. Blodgett and Unter-
myer, which involved the Nation’s first gift tax, essentially
have been limited to situations involving “the creation of a
wholly new tax,” and their “authority is of limited value in
assessing the constitutionality of subsequent amendments
that bring about certain changes in operation of the tax
laws.” Unated States v. Hemme, 476 U. S., at 568. Nichols
involved a novel development in the estate tax which em-
braced a transfer that occurred 12 years earlier. The
amendment at issue here certainly is not properly character-
ized as a “wholly new tax,” and its period of retroactive ef-
fect is limited. Nor do the above cases stand for the propo-
sition that retroactivity is permitted with respect to income
taxes, but prohibited with respect to gift and estate taxes.
In Hemme and Milliken, this Court upheld retroactive fea-
tures of gift and estate taxes.
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II1

In focusing exclusively on the taxpayer’s notice and reli-
ance, the Court of Appeals held the congressional enactment
to an unduly strict standard. Because we conclude that
retroactive application of the 1987 amendment to §2057 is
rationally related to a legitimate legislative purpose, we
conclude that the amendment as applied to Carlton’s 1986
transactions is consistent with the Due Process Clause.

The judgment of the Court of Appeals is reversed.

It 1s so ordered.

JUSTICE O’CONNOR, concurring in the judgment.

The unamended 26 U. S. C. §2057, which allowed taxpay-
ers to reduce the taxable estate by buying securities and
reselling them to employee stock ownership plans (ESOP’s),
made it possible to avoid estate taxes by structuring transac-
tions in a certain way. But the tax laws contain many such
provisions. See, e. g., 26 U. S. C. §2055 (allowing deductions
from taxable estate for transfers to the government, chari-
ties, and religious organizations). And §2057 was only the
latest in a series of congressional efforts to promote ESOP’s
by providing tax incentives. See, e. g., 26 U. S. C. §133 (par-
tial income tax exclusion for interest paid to banks on ESOP
loans); 26 U. S. C. §1042 (allowing certain taxpayers to defer
capital gains taxes on sale of securities to ESOP’s).

Thus, although respondent Carlton may have made a
“purely tax-motivated stock transfe[r],” ante, at 32, I do not
understand the Court to express any normative disapproval
of this course of action. As executor of Willametta Day’s
estate, it was entirely appropriate for Carlton to seek to re-
duce the estate taxes. And like all taxpayers, Carlton was
entitled to structure the estate’s affairs to comply with the
tax laws while minimizing tax liability. As Learned Hand
observed with characteristic acerbity:
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“[A] transaction, otherwise within an exception of the
tax law, does not lose its immunity, because it is actuated
by a desire to avoid, or, if one choose, to evade, taxation.
Any one may so arrange his affairs that his taxes shall
be as low as possible; he is not bound to choose that
pattern which will best pay the Treasury; there is not
even a patriotic duty to increase one’s taxes. There-
fore, if what was done here, was what was intended by
[the statute], it is of no consequence that it was all an
elaborate scheme to get rid of [estate] taxes, as it cer-
tainly was.” Helvering v. Gregory, 69 F. 2d 809, 810
(CA2 1934) (citations omitted), aff’d, 293 U. S. 465 (1935).

To say that Carlton did nothing wrong in claiming the deduc-
tion does not, of course, answer the question whether Con-
gress deprived him of due process by amending §2057. As
we have noted, “the retroactive aspects of economic legisla-
tion, as well as the prospective aspects, must meet the test
of due process: a legitimate legislative purpose furthered by
rational means.” General Motors Corp. v. Romein, 503
U. S. 181, 191 (1992) (internal quotation marks omitted).
The Court finds it relevant that, according to prominent
members of the tax-writing committees of each House, the
statute as originally enacted would have cost the Govern-
ment too much money and would have allowed taxpayers to
avoid tax by engaging in sham transactions. See ante, at
31-32. Thus, the Court reasons that the amendment to
§2057 served the legislative purpose of “correct[ing]” a “mis-
take” Congress made the first time. Ante, at 32. But this
mode of analysis proves too much. Every law touching on
an area in which Congress has previously legislated can be
said to serve the legislative purpose of fixing a perceived
problem with the prior state of affairs—there is no reason to
pass a new law, after all, if the legislators are satisfied with
the old one. Moreover, the subjective motivation of Mem-
bers of Congress in passing a statute—to the extent it can
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even be known—is irrelevant in this context: It is sufficient
for due process analysis if there exists some legitimate pur-
pose underlying the retroactivity provision. Cf. FCC v.
Beach Communications, Inc., 508 U. S. 307, 313-315 (1993).

Retroactive application of revenue measures is ration-
ally related to the legitimate governmental purpose of rais-
ing revenue. In enacting revenue measures, retroactivity
allows “the legislative body, in the revision of tax laws, to
distribute increased costs of government among its taxpay-
ers in the light of present need for revenue and with knowl-
edge of the sources and amounts of the various classes of
taxable income during the taxable period preceding revi-
sion.”  Welch v. Henry, 305 U. S. 134, 149 (1938). For this
reason,

“[iln enacting general revenue statutes, Congress almost
without exception has given each such statute an effec-
tive date prior to the date of actual enactment. . .. Usu-
ally the ‘retroactive’ feature has application only to that
portion of the current calendar year preceding the date
of enactment, but [some statutes have been] applicable
to an entire calendar year that had expired preceding
enactment. This ‘retroactive’ application apparently
has been confined to short and limited periods required
by the practicalities of producing national legislation.
We may safely say that it is a customary congressional
practice.” United States v. Darusmont, 449 U. S. 292,
296-297 (1981) (per curiam,).

But “the Court has never intimated that Congress pos-
sesses unlimited power to ‘readjust rights and burdens . . .
and upset otherwise settled expectations.”” Connolly v.
Pension Benefit Guaranty Corporation, 475 U.S. 211, 229
(1986) (O’CONNOR, J., concurring) (brackets omitted), quoting
Usery v. Turner Elkhorn Mining Co., 428 U. S. 1, 16 (1976).
The governmental interest in revising the tax laws must at
some point give way to the taxpayer’s interest in finality and
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repose. For example, a “wholly new tax” cannot be imposed
retroactively, United States v. Hemme, 476 U.S. 558, 568
(1986), even though such a tax would surely serve to raise
money. Because the tax consequences of commercial trans-
actions are a relevant, and sometimes dispositive, consider-
ation in a taxpayer’s decisions regarding the use of his capi-
tal, it is arbitrary to tax transactions that were not subject
to taxation at the time the taxpayer entered into them. See
Welch v. Henry, supra, at 147.

Although there is also an element of arbitrariness in retro-
actively changing the rate of tax to which the transaction is
subject, or the availability of a deduction for engaging in that
transaction, our cases have recognized that Congress must
be able to make such adjustments in an attempt to equalize
actual revenue and projected budgetary requirements. In
every case in which we have upheld a retroactive federal
tax statute against due process challenge, however, the law
applied retroactively for only a relatively short period prior
to enactment. See United States v. Hemme, supra, at 562
(1 month); United States v. Darusmont, supra, at 294-295
(10 months); United States v. Hudson, 299 U.S. 498, 501
(1937) (1 month). In Welch v. Henry, supra, the tax was
enacted in 1935 to reach transactions completed in 1933; but
we emphasized that the state legislature met only biannually
and it made the revision “at the first opportunity after the
tax year in which the income was received.” 305 U.S., at
151. A period of retroactivity longer than the year preced-
ing the legislative session in which the law was enacted
would raise, in my view, serious constitutional questions.
But in keeping with Congress’ practice of limiting the retro-
active effect of revenue measures (a practice that may reflect
Congress’ sensitivity to the due process problems that would
be raised by overreaching), the December 1987 amendment
to §2057 was made retroactive only to October 1986. Given
our precedents and the limited period of retroactivity, I con-
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cur in the judgment of the Court that applying the amended
statute to respondent Carlton did not violate due process.

JUSTICE ScALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

If T thought that “substantive due process” were a con-
stitutional right rather than an oxymoron, I would think it
violated by bait-and-switch taxation. Although there is
not much precision in the concept “‘harsh and oppressive,””
which is what the Court has adopted as its test of substan-
tive due process unconstitutionality in the field of retroactive
tax legislation, see, e. g., United States v. Hemme, 476 U. S.
558, 568-569 (1986), quoting Welch v. Henry, 305 U. S. 134,
147 (1938), surely it would cover a retroactive amendment
that cost a taxpayer who relied on the original statute’s clear
meaning over $600,000. Unlike the tax at issue in Hemme,
here the amendment “without notice, . . . gives a different
and more oppressive legal effect to conduct undertaken be-
fore enactment of the statute.” 476 U. S., at 569.

The Court attempts to minimize the amendment’s harsh-
ness by characterizing it as “a curative measure,” quoting
some post-legislation legislative history (another oxymoron)
to show that, despite the uncontested plain meaning of the
statute, Congress never meant it to apply to stock that was
not owned by the decedent at the time of death. See ante,
at 31-32. I am not sure that whether Congress has treated
a citizen oppressively should turn upon whether the oppres-
sion was, after all, only Congress’ “curing” of its own mis-
take. Even if it should, however, what was done to respond-
ent here went beyond a “cure.” The retroactivity not only
hit him with the tax that Congress “meant” to impose origi-
nally, but it caused his expenditures incurred in invited reli-
ance upon the earlier law to become worthless. That could
have been avoided, of course, by providing a tax credit for
such expenditures. Retroactively disallowing the tax bene-
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fit that the earlier law offered, without compensating those
who incurred expenses in accepting that offer, seems to me
harsh and oppressive by any normal measure.

The Court seeks to distinguish our precedents invalidating
retroactive taxes by pointing out that they involved the im-
position of new taxes rather than a change in tax rates. See
ante, at 34. But eliminating the specifically promised re-
ward for costly action after the action has been taken, and
refusing to reimburse the cost, is even more harsh and op-
pressive, it seems to me, than merely imposing a new tax on
past actions. The Court also attempts to soften the impact
of the amendment by noting that it involved only “a modest
period of retroactivity.” Amnte, at 32. But in the case of a
tax-incentive provision, as opposed to a tax on a continuous
activity (like the earning of income), the critical event is the
taxpayer’s reliance on the incentive, and the key timing issue
is whether the change occurs after the reliance; that it occurs
immediately after rather than long after renders it no less
harsh.

The reasoning the Court applies to uphold the statute in
this case guarantees that all retroactive tax laws will hence-
forth be valid. To pass constitutional muster the retroac-
tive aspects of the statute need only be “rationally related
to a legitimate legislative purpose.” Ante, at 35. Revenue
raising is certainly a legitimate legislative purpose, see U. S.
Const., Art. I, §8, cl. 1, and any law that retroactively adds
a tax, removes a deduction, or increases a rate rationally
furthers that goal. I welcome this recognition that the Due
Process Clause does not prevent retroactive taxes, since I
believe that the Due Process Clause guarantees no substan-
tive rights, but only (as it says) process, see X0 Production
Corp. v. Alliance Resources Corp., 509 U.S. 443, 470-471
(1993) (SCALIA, J., concurring in judgment).

I cannot avoid observing, however, two stark discrepancies
between today’s due process reasoning and the due process
reasoning the Court applies to its identification of new so-
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called fundamental rights, such as the right to structure fam-
ily living arrangements, see Moore v. East Cleveland, 431
U. S. 494 (1977) (plurality opinion), and the right to an abor-
tion, see Roe v. Wade, 410 U. S. 113 (1973). First and most
obviously, where respondent’s claimed right to hold onto his
property is at issue, the Court upholds the tax amendment
because it rationally furthers a legitimate interest; whereas
when other claimed rights that the Court deems fundamental
are at issue, the Court strikes down laws that concededly
promote legitimate interests, id., at 150, 162. Secondly,
when it is pointed out that the Court’s retroactive-tax ruling
today is inconsistent with earlier decisions, see, e. g., Nichols
v. Coolidge, 274 U. S. 531 (1927); Blodgett v. Holden, 275 U. S.
142 (1927); Untermyer v. Anderson, 276 U. S. 440 (1928), the
Court dismisses those cases as having been “decided during
an era characterized by exacting review of economic legisla-
tion under an approach that ‘has long since been discarded.””
Ante, at 34, quoting Ferguson v. Skrupa, 372 U. S. 726, 730
(1963). But economic legislation was not the only legisla-
tion subjected to “exacting review” in those bad old days,
and one wonders what principled reason justifies “discard-
ing” that bad old approach only as to that category. For
the Court continues to rely upon “exacting review” cases of
the Nichols-Blodgett-Untermyer vintage for its due process
“fundamental rights” jurisprudence. See, e. g., Roe, supra,
at 152-153, 159 (citing Meyer v. Nebraska, 262 U. S. 390, 399
(1923), and Pierce v. Society of Sisters, 268 U.S. 510, 535
(1925)); see also Griswold v. Connecticut, 381 U. S. 479, 483
(1965) (“[W]e reaffirm the principle of the Pierce and the
Meyer cases”).

The picking and choosing among various rights to be ac-
corded “substantive due process” protection is alone enough
to arouse suspicion; but the categorical and inexplicable ex-
clusion of so-called “economic rights” (even though the Due
Process Clause explicitly applies to “property”) unquestion-
ably involves policymaking rather than neutral legal analy-
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sis. I would follow the text of the Constitution, which sets
forth certain substantive rights that cannot be taken away,
and adds, beyond that, a right to due process when life,
liberty, or property is to be taken away.



OCTOBER TERM, 1993 43

Syllabus

CITY OF LADUE ET AL. v. GILLEO

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE EIGHTH CIRCUIT

No. 92-1856. Argued February 23, 1994—Decided June 13, 1994

An ordinance of petitioner City of Ladue bans all residential signs but
those falling within 1 of 10 exemptions, for the principal purpose of
minimizing the visual clutter associated with such signs. Respondent
Gilleo filed this action, alleging that the ordinance violated her right to
free speech by prohibiting her from displaying a sign stating, “For Peace
in the Gulf,” from her home. The District Court found the ordinance
unconstitutional, and the Court of Appeals affirmed, holding that the
ordinance was a “content based” regulation, and that Ladue’s substan-
tial interests in enacting it were not sufficiently compelling to support
such a restriction.

Held: The ordinance violates a Ladue resident’s right to free speech.
Pp. 48-59.

(a) While signs pose distinctive problems and thus are subject to mu-
nicipalities’ police powers, measures regulating them inevitably affect
communication itself. Such a regulation may be challenged on the
ground that it restricts too little speech because its exemptions dis-
criminate on the basis of signs’ messages, or on the ground that it pro-
hibits too much protected speech. For purposes of this case, the valid-
ity of Ladue’s submission that its ordinance’s various exemptions are
free of impermissible content or viewpoint discrimination is assumed.
Pp. 48-53.

(b) Although Ladue has a concededly valid interest in minimizing
visual clutter, it has almost completely foreclosed an important and dis-
tinet medium of expression to political, religious, or personal messages.
Prohibitions foreclosing entire media may be completely free of content
or viewpoint diserimination, but such measures can suppress too much
speech by eliminating a common means of speaking. Pp. 54-55.

(c) Ladue’s attempt to justify the ordinance as a “time, place, or man-
ner” restriction fails because alternatives such as handbills and news-
paper advertisements are inadequate substitutes for the important
medium that Ladue has closed off. Displaying a sign from one’s own
residence carries a message quite distinct from placing the same sign
someplace else, or conveying the same text or picture by other means,
for it provides information about the speaker’s identity, an important
component of many attempts to persuade. Residential signs are also
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an unusually cheap and convenient form of communication. Further-
more, the audience intended to be reached by a residential sign—neigh-
bors—could not be reached nearly as well by other means. Pp. 56-57.

(d) A special respect for individual liberty in the home has long been
part of this Nation’s culture and law and has a special resonance when
the government seeks to constrain a person’s ability to speak there.
The decision reached here does not leave Ladue powerless to address
the ills that may be associated with residential signs. In addition, resi-
dents’ self-interest in maintaining their own property values and pre-
venting “visual clutter” in their yards and neighborhoods diminishes the
danger of an “unlimited” proliferation of signs. Pp. 58-59.

986 F. 2d 1180, affirmed.

STEVENS, J., delivered the opinion for a unanimous Court. O’CONNOR,
J., filed a concurring opinion, post, p. 59.

Jordan B. Cherrick argued the cause for petitioners.
With him on the briefs were Robert F. Schlafly and Jay
A. Summerville.

Gerald P. Greiman argued the cause for respondent.
With him on the brief were Martin M. Green, Mitchell A.
Margo, and Steven R. Shapiro.

Deputy Solicitor General Bender argued the cause for
the United States as amicus curiae urging affirmance.
With him on the brief were Solicitor General Days, Assist-
ant Attorney General Hunger, and Amy L. Waax.*

*Briefs of amici curiae urging reversal were filed for the State of
Hawaii et al. by J. Joseph Curran, Jr., Attorney General of Maryland, and
Jack Schwartz and Diane Krejsa, Assistant Attorneys General, Robert A.
Marks, Attorney General of Hawaii, Pamela Carter, Attorney General of
Indiana, Jeffrey R. Howard, Attorney General of New Hampshire, Fred
DeVesa, Acting Attorney General of New Jersey, Ernest D. Preate, Jr.,
Attorney General of Pennsylvania, and Jeffrey L. Amestoy, Attorney Gen-
eral of Vermont; and for the National Institute of Municipal Law Officers
et al. by Richard Ruda and Lee Fennell.

Briefs of amici curiae urging affirmance were filed for the American
Advertising Federation et al. by Richard E. Wiley, Lawrence W. Secrest
111, Howard H. Bell, John F. Kamp, David S. Versfelt, Kenneth M. Vittor,
and Slade Metcalf; for the Association of National Advertisers, Inc., by
Burt Neuborne and Gilbert H. Weil; for People for the American Way
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JUSTICE STEVENS delivered the opinion of the Court.

An ordinance of the City of Ladue prohibits homeowners
from displaying any signs on their property except “resi-
dence identification” signs, “for sale” signs, and signs warn-
ing of safety hazards. The ordinance permits commercial
establishments, churches, and nonprofit organizations to
erect certain signs that are not allowed at residences. The
question presented is whether the ordinance violates a
Ladue resident’s right to free speech.!

I

Respondent Margaret P. Gilleo owns one of the 57 single-
family homes in the Willow Hill subdivision of Ladue.? On
December 8, 1990, she placed on her front lawn a 24- by 36-
inch sign printed with the words, “Say No to War in the
Persian Gulf, Call Congress Now.” After that sign disap-
peared, Gilleo put up another but it was knocked to the
ground. When Gilleo reported these incidents to the police,
they advised her that such signs were prohibited in Ladue.
The city council denied her petition for a variance® Gilleo
then filed this action under 42 U. S. C. § 1983 against the City,
the mayor, and members of the city council, alleging that

et al. by Timothy B. Dyk, Elliot M. Mincberg, and Marc D. Stern; and for
the Washington Legal Foundation et al. by Daniel J. Popeo and Richard

A. Samp.
!The First Amendment provides: “Congress shall make no law . . .
abridging the freedom of speech, or of the press ....” The Fourteenth

Amendment makes this limitation applicable to the States, see Gitlow
v. New York, 268 U. S. 6562 (1925), and to their political subdivisions, see
Lovell v. City of Griffin, 303 U. S. 444 (1938).

2Ladue is a suburb of St. Louis, Missouri. It has a population of almost
9,000, and an area of about 8.5 square miles, of which only 3% is zoned for
commercial or industrial use.

3The ordinance then in effect gave the city council the authority to “per-
mit a variation in the strict application of the provisions and requirements
of this chapter . . . where the public interest will be best served by permit-
ting such variation.” App. 72.
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Ladue’s sign ordinance violated her First Amendment right
of free speech.

The District Court issued a preliminary injunction against
enforcement of the ordinance. 774 F. Supp. 1559 (ED Mo.
1991). Gilleo then placed an 8.5- by 11-inch sign in the sec-
ond story window of her home stating, “For Peace in the
Gulf.” The Ladue City Council responded to the injunction
by repealing its ordinance and enacting a replacement.*
Like its predecessor, the new ordinance contains a general
prohibition of “signs” and defines that term broadly.> The
ordinance prohibits all signs except those that fall within 1
of 10 exemptions. Thus, “residential identification signs” no
larger than one square foot are allowed, as are signs adver-
tising “that the property is for sale, lease or exchange” and
identifying the owner or agent. §35-10, App. to Pet. for
Cert. 45a. Also exempted are signs “for churches, religious
institutions, and schools,” §35-5, id., at 41a, “[c]Jommercial
signs in commercially zoned or industrial zoned distriets,”
§35-4, ibid., and on-site signs advertising “gasoline filling

4The new ordinance eliminates the provision allowing for variances and
contains a grandfather clause exempting signs already lawfully in place.

5Section 35-2 of the ordinance declares that “No sign shall be erected
[or] maintained” in the City except in conformity with the ordinance;
§35-3 authorizes the City to remove nonconforming signs. App. to Pet.
for Cert. 40a. Section 35-1 defines “sign” as:

“A name, word, letter, writing, identification, description, or illustration
which is erected, placed upon, affixed to, painted or represented upon a
building or structure, or any part thereof, or in any manner upon a parcel
of land or lot, and which publicizes an object, product, place, activity, opin-
ion, person, institution, organization or place of business, or which is used
to advertise or promote the interests of any person. The word ‘sign’ shall
also include ‘banners’, ‘pennants’, ‘insignia’, ‘bulletin boards’, ‘ground
signs’, ‘billboard’, ‘poster billboards’, ‘illuminated signs’, ‘projecting signs’,
‘temporary signs’, ‘marquees’, ‘roof signs’, ‘yard signs’, ‘electric signs’,
‘wall signs’, and ‘window signs’, wherever placed out of doors in view of
the general public or wherever placed indoors as a window sign.” Id.,
at 39a.
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stations,”® §35-6, id., at 42a. Unlike its predecessor, the
new ordinance contains a lengthy “Declaration of Findings,

Policies, Interests, and Purposes,” part of which recites
that the

“proliferation of an unlimited number of signs in private,
residential, commercial, industrial, and public areas of
the City of Ladue would create ugliness, visual blight
and clutter, tarnish the natural beauty of the landscape
as well as the residential and commercial architecture,
impair property values, substantially impinge upon the
privacy and special ambience of the community, and may
cause safety and traffic hazards to motorists, pedestri-
ans, and children.” Id., at 36a.

Gilleo amended her complaint to challenge the new ordi-
nance, which explicitly prohibits window signs like hers.
The District Court held the ordinance unconstitutional, 774
F. Supp. 1559 (ED Mo. 1991), and the Court of Appeals af-
firmed, 986 F. 2d 1180 (CAS8 1993). Relying on the plurality
opinion in Metromedia, Inc. v. San Diego, 453 U.S. 490
(1981), the Court of Appeals held the ordinance invalid as a
“content based” regulation because the City treated commer-
cial speech more favorably than noncommercial speech and
favored some kinds of noncommercial speech over others.

5The full catalog of exceptions, each subject to special size limitations, is
as follows: “[M]Junicipal signs”; “[s]ubdivision and residence identification”
signs; “[rJoad signs and driveway signs for danger, direction, or identifica-
tion”; “[h]ealth inspection signs”; “[sligns for churches, religious institu-
tions, and schools” (subject to regulations set forth in §35-5); “identifica-
tion signs” for other not-for-profit organizations; signs “identifying the
location of public transportation stops”; “[glround signs advertising the
sale or rental of real property,” subject to the conditions, set forth in
§35-10, that such signs may “not be attached to any tree, fence or utility
pole” and may contain only the fact of proposed sale or rental and the
seller or agent’s name and address or telephone number; “[c]Jommercial
signs in commercially zoned or industrial zoned districts,” subject to re-
strictions set out elsewhere in the ordinance; and signs that “identif[y]
safety hazards.” §35-4, id., at 41a, 45a.
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986 F. 2d, at 1182. Acknowledging that “Ladue’s interests
in enacting its ordinance are substantial,” the Court of Ap-
peals nevertheless concluded that those interests were “not
sufficiently ‘compelling’ to support a content-based restric-
tion.” Id., at 1183-1184 (citing Simon & Schuster, Inc. v.
Members of N. Y. State Crime Victims Bd., 502 U. S. 105,
118 (1991)).

We granted the City of Ladue’s petition for certiorari, 510
U. S. 809 (1993), and now affirm.

II

While signs are a form of expression protected by the Free
Speech Clause, they pose distinctive problems that are sub-
ject to municipalities’ police powers. Unlike oral speech,
signs take up space and may obstruct views, distract motor-
ists, displace alternative uses for land, and pose other prob-
lems that legitimately call for regulation. It is common
ground that governments may regulate the physical charac-
teristics of signs—just as they can, within reasonable bounds
and absent censorial purpose, regulate audible expression in
its capacity as noise. See, e. g., Ward v. Rock Against Rac-
ism, 491 U.S. 781 (1989); Kovacs v. Cooper, 336 U.S. 77
(1949). However, because regulation of a medium inevitably
affects communication itself, it is not surprising that we have
had occasion to review the constitutionality of municipal or-
dinances prohibiting the display of certain outdoor signs.

In Linmark Associates, Inc. v. Willingboro, 431 U. S. 85
(1977), we addressed an ordinance that sought to maintain
stable, integrated neighborhoods by prohibiting homeowners
from placing “For Sale” or “Sold” signs on their property.
Although we recognized the importance of Willingboro’s
objective, we held that the First Amendment prevented
the township from “achieving its goal by restricting the free
flow of truthful information.” Id., at 95. In some respects
Linmark is the mirror image of this case. For instead of
prohibiting “For Sale” signs without banning any other
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signs, Ladue has exempted such signs from an otherwise vir-
tually complete ban. Moreover, whereas in Linmark we
noted that the ordinance was not concerned with the promo-
tion of esthetic values unrelated to the content of the prohib-
ited speech, id., at 93-94, here Ladue relies squarely on that
content-neutral justification for its ordinance.

In Metromedia, we reviewed an ordinance imposing sub-
stantial prohibitions on outdoor advertising displays within
the city of San Diego in the interest of traffic safety and
esthetics. The ordinance generally banned all except those
advertising “on-site” activities.” The Court concluded that
the city’s interest in traffic safety and its esthetic interest in
preventing “visual clutter” could justify a prohibition of off-
site commercial billboards even though similar on-site signs
were allowed. 453 U.S., at 511-5122 Nevertheless, the
Court’s judgment in Metromedia, supported by two different
lines of reasoning, invalidated the San Diego ordinance in its
entirety. According to Justice White’s plurality opinion, the
ordinance impermissibly discriminated on the basis of con-
tent by permitting on-site commercial speech while broadly
prohibiting noncommercial messages. Id., at 514-515. On

"The San Diego ordinance defined “on-site signs” as “those ‘designating
the name of the owner or occupant of the premises upon which such signs
are placed, or identifying such premises; or signs advertising goods manu-
factured or produced or services rendered on the premises upon which
such signs are placed.”” Metromedia, Inc. v. San Diego, 453 U. S., at 494.
The plurality read the “on-site” exemption of the San Diego ordinance as
inapplicable to noncommercial messages. See id., at 513. Cf. id., at 535—
536 (Brennan, J., concurring in judgment). The ordinance also exempted
12 categories of displays, including religious signs; for sale signs; signs
on public and commercial vehicles; and “‘[tlemporary political campaign
signs.””  Id., at 495, n. 3.

8Five Members of the Court joined Part IV of Justice White’s opinion,
which approved of the city’s decision to prohibit off-site commercial bill-
boards while permitting on-site billboards. None of the three dissenters
disagreed with Part IV. See id., at 541 (STEVENS, J., dissenting in part)
(joining Part IV); id., at 564-565 (Burger, C. J., dissenting); id., at 570
(REHNQUIST, J., dissenting).
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the other hand, Justice Brennan, joined by JUSTICE BLACK-
MUN, concluded that “the practical effect of the San Diego
ordinance [was] to eliminate the billboard as an effective me-
dium of communication” for noncommercial messages, and
that the city had failed to make the strong showing needed
to justify such “content-neutral prohibitions of particular
media of communication.” Id., at 525-527. The three dis-
senters also viewed San Diego’s ordinance as tantamount to
a blanket prohibition of billboards, but would have upheld it
because they did not perceive “even a hint of bias or censor-
ship in the city’s actions” nor “any reason to believe that the
overall communications market in San Diego is inadequate.”
Id., at 552-553 (STEVENS, J., dissenting in part). See also
id., at 563, 566 (Burger, C. J., dissenting); id., at 569-570
(REHNQUIST, J., dissenting).

In Members of City Council of Los Angeles v. Taxpayers
for Vincent, 466 U. S. 789 (1984), we upheld a Los Angeles
ordinance that prohibited the posting of signs on public prop-
erty. Noting the conclusion shared by seven Justices in
Metromedia that San Diego’s “interest in avoiding visual
clutter” was sufficient to justify a prohibition of commercial
billboards, 466 U. S., at 806-807, in Vincent we upheld the
Los Angeles ordinance, which was justified on the same
grounds. We rejected the argument that the validity of the
city’s esthetic interest had been compromised by failing
to extend the ban to private property, reasoning that the
“private citizen’s interest in controlling the use of his own
property justifies the disparate treatment.” Id., at 811.
We also rejected as “misplaced” respondents’ reliance on
public forum principles, for they had “failled] to demonstrate
the existence of a traditional right of access respecting such
items as utility poles . . . comparable to that recognized for
public streets and parks.” Id., at 814.

These decisions identify two analytically distinct grounds
for challenging the constitutionality of a municipal ordinance
regulating the display of signs. One is that the measure in
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effect restricts too little speech because its exemptions dis-
criminate on the basis of the signs’ messages. See Metro-
media, 453 U. S., at 512-517 (opinion of White, J.). Alterna-
tively, such provisions are subject to attack on the ground
that they simply prohibit too much protected speech. See
id., at 525-534 (Brennan, J., concurring in judgment). The
City of Ladue contends, first, that the Court of Appeals’ reli-
ance on the former rationale was misplaced because the
City’s regulatory purposes are content neutral, and, second,
that those purposes justify the comprehensiveness of the
sign prohibition. A comment on the former contention will
help explain why we ultimately base our decision on a rejec-
tion of the latter.
II1

While surprising at first glance, the notion that a regula-
tion of speech may be impermissibly underinclusive is firmly
grounded in basic First Amendment principles.” Thus, an
exemption from an otherwise permissible regulation of
speech may represent a governmental “attempt to give one
side of a debatable public question an advantage in express-
ing its views to the people.” First Nat. Bank of Boston
v. Bellotti, 435 U.S. 765, 785-786 (1978). Alternatively,
through the combined operation of a general speech restric-
tion and its exemptions, the government might seek to select
the “permissible subjects for public debate” and thereby to
“control . . . the search for political truth.” Consolidated
Edison Co. of N. Y. v. Public Serv. Comm’n of N. Y., 447 U. S.
530, 538 (1980).1°

9 Like other classifications, regulatory distinctions among different kinds
of speech may fall afoul of the Equal Protection Clause. See, e. g., Carey
v. Brown, 447 U. S. 455, 459-471 (1980) (ordinance that forbade certain
kinds of picketing but exempted labor picketing violated Clause); Police
Dept. of Chicago v. Mosley, 408 U. S. 92, 98-102 (1972) (same).

0 Of course, not every law that turns on the content of speech is in-
valid. See generally Stone, Restrictions of Speech Because of its Con-
tent: The Peculiar Case of Subject-Matter Restrictions, 46 U. Chi. L. Rev.
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The City argues that its sign ordinance implicates neither
of these concerns, and that the Court of Appeals therefore
erred in demanding a “compelling” justification for the ex-
emptions. The mix of prohibitions and exemptions in the
ordinance, Ladue maintains, reflects legitimate differences
among the side effects of various kinds of signs. These dif-
ferences are only adventitiously connected with content, and
supply a sufficient justification, unrelated to the City’s ap-
proval or disapproval of specific messages, for carving out
the specified categories from the general ban. See Brief for
Petitioners 18-23. Thus, according to the Declaration of
Findings, Policies, Interests, and Purposes supporting the
ordinance, the permitted signs, unlike the prohibited signs,
are unlikely to contribute to the dangers of “unlimited pro-
liferation” associated with categories of signs that are not
inherently limited in number. App. to Pet. for Cert. 37a.
Because only a few residents will need to display “for sale”
or “for rent” signs at any given time, permitting one such
sign per marketed house does not threaten visual clutter.
Ibid. Because the City has only a few businesses, churches,
and schools, the same rationale explains the exemption for
on-site commercial and organizational signs. [Ibid. More-
over, some of the exempted categories (e. g., danger signs)
respond to unique public needs to permit certain kinds of
speech. Ibid. Even if we assume the validity of these ar-
guments, the exemptions in Ladue’s ordinance nevertheless
shed light on the separate question whether the ordinance
prohibits too much speech.

Exemptions from an otherwise legitimate regulation of a
medium of speech may be noteworthy for a reason quite
apart from the risks of viewpoint and content discrimination:
They may diminish the credibility of the government’s ra-
tionale for restricting speech in the first place. See, e.g.,

79 (1978). See also Consolidated Edison Co. of N.Y. v. Public Serv.
Comm’n of N.Y., 447 U. 8., at 545, and n. 2 (STEVENS, J., concurring in
judgment).
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Cincinnati v. Discovery Network, Inc., 507 U. S. 410, 424—
426 (1993). In this case, at the very least, the exemptions
from Ladue’s ordinance demonstrate that Ladue has con-
cluded that the interest in allowing certain messages to be
conveyed by means of residential signs outweighs the City’s
esthetic interest in eliminating outdoor signs. Ladue has
not imposed a flat ban on signs because it has determined
that at least some of them are too vital to be banned.

Under the Court of Appeals’ content discrimination ration-
ale, the City might theoretically remove the defects in its
ordinance by simply repealing all of the exemptions. If,
however, the ordinance is also vulnerable because it prohib-
its too much speech, that solution would not save it. More-
over, if the prohibitions in Ladue’s ordinance are impermissi-
ble, resting our decision on its exemptions would afford scant
relief for respondent Gilleo. She is primarily concerned not
with the scope of the exemptions available in other locations,
such as commercial areas and on church property; she as-
serts a constitutional right to display an antiwar sign at her
own home. Therefore, we first ask whether Ladue may
properly prohibit Gilleo from displaying her sign, and then,
only if necessary, consider the separate question whether it
was improper for the City simultaneously to permit certain
other signs. In examining the propriety of Ladue’s near-
total prohibition of residential signs, we will assume, argu-
endo, the validity of the City’s submission that the various
exemptions are free of impermissible content or viewpoint
discrimination.

1 Because we set to one side the content discrimination question, we
need not address the City’s argument that the ordinance, although speak-
ing in subject-matter terms, merely targets the “undesirable secondary
effects” associated with certain kinds of signs. See Renton v. Playtime
Theatres, Inc., 475 U. S. 41, 49 (1986). The inquiry we undertake below
into the adequacy of alternative channels of communication would also
apply to a provision justified on those grounds. See id., at 50.
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In Linmark we held that the city’s interest in maintaining
a stable, racially integrated neighborhood was not sufficient
to support a prohibition of residential “For Sale” signs. We
recognized that even such a narrow sign prohibition would
have a deleterious effect on residents’ ability to convey im-
portant information because alternatives were “far from
satisfactory.” 431 U.S., at 93. Ladue’s sign ordinance is
supported principally by the City’s interest in minimizing
the visual clutter associated with signs, an interest that is
concededly valid but certainly no more compelling than the
interests at stake in Linmark. Moreover, whereas the ordi-
nance in Linmark applied only to a form of commercial
speech, Ladue’s ordinance covers even such absolutely piv-
otal speech as a sign protesting an imminent governmental
decision to go to war.

The impact on free communication of Ladue’s broad sign
prohibition, moreover, is manifestly greater than in Lin-
mark. Gilleo and other residents of Ladue are forbidden to
display virtually any “sign” on their property. The ordi-
nance defines that term sweepingly. A prohibition is not
always invalid merely because it applies to a sizeable cate-
gory of speech; the sign ban we upheld in Vincent, for exam-
ple, was quite broad. But in Vincent we specifically noted
that the category of speech in question—signs placed on pub-
lic property—was not a “uniquely valuable or important
mode of communication,” and that there was no evidence
that “appellees’ ability to communicate effectively is threat-
ened by ever-increasing restrictions on expression.” 466
U. S, at 812.

Here, in contrast, Ladue has almost completely foreclosed
a venerable means of communication that is both unique and
important. It has totally foreclosed that medium to politi-
cal, religious, or personal messages. Signs that react to a
local happening or express a view on a controversial issue
both reflect and animate change in the life of a community.
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Often placed on lawns or in windows, residential signs play
an important part in political campaigns, during which they
are displayed to signal the resident’s support for particular
candidates, parties, or causes.!? They may not afford the
same opportunities for conveying complex ideas as do other
media, but residential signs have long been an important and
distinet medium of expression.

Our prior decisions have voiced particular concern with
laws that foreclose an entire medium of expression. Thus,
we have held invalid ordinances that completely banned the
distribution of pamphlets within the municipality, Lovell v.
City of Griffin, 303 U. S. 444, 451-452 (1938); handbills on
the public streets, Jamison v. Texas, 318 U. S. 413, 416 (1943);
the door-to-door distribution of literature, Martin v. City of
Struthers, 319 U. S. 141, 145-149 (1943); Schneider v. State
(Town of Irvington), 308 U. S. 147, 164-165 (1939), and live
entertainment, Schad v. Mount Ephraim, 452 U. S. 61, 75-76
(1981). See also Frisby v. Schultz, 487 U. S. 474, 486 (1988)
(picketing focused upon individual residence is “fundamen-
tally different from more generally directed means of com-
munication that may not be completely banned in residential
areas”). Although prohibitions foreclosing entire media
may be completely free of content or viewpoint discrimina-
tion, the danger they pose to the freedom of speech is readily
apparent—>by eliminating a common means of speaking, such
measures can suppress too much speech.®

124[SImall [political campaign] posters have maximum effect when they
go up in the windows of homes, for this demonstrates that citizens of the
district are supporting your candidate—an impact that money can’t buy.”
D. Simpson, Winning Elections: A Handbook in Participatory Politics 87
(rev. ed. 1981).

13 See Stone, Content-Neutral Restrictions, 54 U. Chi. L. Rev. 46, 57-58
(1987):
“[TThe Court long has recognized that by limiting the availability of partic-
ular means of communication, content-neutral restrictions can significantly
impair the ability of individuals to communicate their views to others. . . .
To ensure ‘the widest possible dissemination of information[,]’ [Associated
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Ladue contends, however, that its ordinance is a mere reg-
ulation of the “time, place, or manner” of speech because
residents remain free to convey their desired messages by
other means, such as hand-held signs, “letters, handbills,
flyers, telephone calls, newspaper advertisements, bumper
stickers, speeches, and neighborhood or community meet-
ings.” Brief for Petitioners 41. However, even regulations
that do not foreclose an entire medium of expression, but
merely shift the time, place, or manner of its use, must
“leave open ample alternative channels for communication.”
Clark v. Community for Creative Non-Violence, 468 U. S.
288, 293 (1984). In this case, we are not persuaded that ade-
quate substitutes exist for the important medium of speech
that Ladue has closed off.

Displaying a sign from one’s own residence often carries a
message quite distinct from placing the same sign someplace
else, or conveying the same text or picture by other means.
Precisely because of their location, such signs provide infor-
mation about the identity of the “speaker.” As an early and
eminent student of rhetoric observed, the identity of the
speaker is an important component of many attempts to per-
suade.’* A sign advocating “Peace in the Gulf” in the front
lawn of a retired general or decorated war veteran may pro-
voke a different reaction than the same sign in a 10-year-
old child’s bedroom window or the same message on a
bumper sticker of a passing automobile. An espousal of
socialism may carry different implications when displayed

Press v. United States, 326 U. S. 1, 20 (1945),] and the ‘unfettered inter-
change of ideas,” [Roth v. United States, 354 U.S. 476, 484 (1957),] the
first amendment prohibits not only content-based restrictions that censor
particular points of view, but also content-neutral restrictions that unduly
constrict the opportunities for free expression.”

14See Aristotle 2, Rhetoric, Book 1, ch. 2, in 8 Great Books of the West-
ern World, Encyclopedia Brittanica 595 (M. Adler ed., 2d ed. 1990) (“We
believe good men more fully and more readily than others: this is true
generally whatever the question is, and absolutely true where exact cer-
tainty is impossible and opinions are divided”).
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on the grounds of a stately mansion than when pasted on a
factory wall or an ambulatory sandwich board.

Residential signs are an unusually cheap and convenient
form of communication. KEspecially for persons of modest
means or limited mobility, a yard or window sign may have
no practical substitute. Cf. Vincent, 466 U. S., at 812-813,
n. 30; Anderson v. Celebrezze, 460 U. S. 780, 793-794 (1983);
Martin v. City of Struthers, 319 U. S., at 146; Milk Wagon
Drivers v. Meadowmoor Dairies, Inc., 312 U.S. 287, 293
(1941). Even for the affluent, the added costs in money or
time of taking out a newspaper advertisement, handing out
leaflets on the street, or standing in front of one’s house with
a hand-held sign may make the difference between partici-
pating and not participating in some public debate.’® Fur-
thermore, a person who puts up a sign at her residence
often intends to reach neighbors, an audience that could not
be reached nearly as well by other means.!

15 The precise location of many other kinds of signs (aside from “on-site”
signs) is of lesser communicative importance. For example, assuming the
audience is similar, a commercial advertiser or campaign publicist is likely
to be relatively indifferent between one sign site and another. The elimi-
nation of a cheap and handy medium of expression is especially apt to
deter imndividuals from communicating their views to the public, for unlike
businesses (and even political organizations) individuals generally realize
few tangible benefits from such communication. Cf. Virginia Bd. of
Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U. S. 748,
772, n. 24 (1976) (“Since advertising is the sine qua non of commercial
profits, there is little likelihood of its being chilled by proper regulation
and forgone entirely”).

16 Counsel for Ladue has also cited flags as a viable alternative to signs.
Counsel observed that the ordinance does not restrict flags of any stripe,
including flags bearing written messages. See Tr. of Oral Arg. 16, 21
(noting that rectangular flags, unlike “pennants” and “banners,” are not
prohibited by the ordinance). Even assuming that flags are nearly as af-
fordable and legible as signs, we do not think the mere possibility that
another medium could be used in an unconventional manner to carry the
same messages alters the fact that Ladue has banned a distincet and tradi-
tionally important medium of expression. See, e. g., Schneider v. State
(Town of Irvington), 308 U. S. 147, 163 (1939).
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A special respect for individual liberty in the home has
long been part of our culture and our law, see, e. g., Payton
v. New York, 445 U. S. 573, 596-597, and nn. 44-45 (1980);
that principle has special resonance when the government
seeks to constrain a person’s ability to speak there. See
Spence v. Washington, 418 U. S. 405, 406, 409, 411 (1974) (per
curiam). Most Americans would be understandably dis-
mayed, given that tradition, to learn that it was illegal to
display from their window an 8- by 11-inch sign expressing
their political views. Whereas the government’s need to
mediate among various competing uses, including expressive
ones, for public streets and facilities is constant and unavoid-
able, see Cox v. New Hampshire, 312 U.S. 569, 574, 576
(1941); see also Widmar v. Vincent, 454 U. S. 263, 278 (1981)
(STEVENS, J., concurring in judgment), its need to regulate
temperate speech from the home is surely much less press-
ing, see Spence, 418 U. S., at 4009.

Our decision that Ladue’s ban on almost all residential
signs violates the First Amendment by no means leaves the
City powerless to address the ills that may be associated
with residential signs.!” It bears mentioning that individual
residents themselves have strong incentives to keep their
own property values up and to prevent “visual clutter” in
their own yards and neighborhoods—incentives markedly
different from those of persons who erect signs on others’
land, in others’ neighborhoods, or on public property. Resi-
dents’ self-interest diminishes the danger of the “unlimited”
proliferation of residential signs that concerns the City of
Ladue. We are confident that more temperate measures
could in large part satisfy Ladue’s stated regulatory needs

"Nor do we hold that every kind of sign must be permitted in residen-
tial areas. Different considerations might well apply, for example, in the
case of signs (Whether political or otherwise) displayed by residents for a
fee, or in the case of off-site commercial advertisements on residential
property. We also are not confronted here with mere regulations short
of a ban.
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without harm to the First Amendment rights of its citizens.
As currently framed, however, the ordinance abridges those
rights.

Accordingly, the judgment of the Court of Appeals is

Affirmed.

JUSTICE O’CONNOR, concurring.

It is unusual for us, when faced with a regulation that on
its face draws content distinctions, to “assume, arguendo, the
validity of the City’s submission that the various exemptions
are free of impermissible content or viewpoint discrim-
ination.” Amnte, at 53. With rare exceptions, content dis-
crimination in regulations of the speech of private citizens
on private property or in a traditional public forum is pre-
sumptively impermissible, and this presumption is a very
strong one. Simon & Schuster, Inc. v. Members of N.Y.
State Crime Victims Bd., 502 U. S. 105, 115-116 (1991). The
normal inquiry that our doctrine dictates is, first, to deter-
mine whether a regulation is content based or content neu-
tral, and then, based on the answer to that question, to apply
the proper level of scrutiny. See, e. g., Burson v. Freeman,
504 U.S. 191, 197-198 (1992) (plurality opinion); Forsyth
County v. Nationalist Movement, 505 U.S. 123, 133-135
(1992); Simon & Schuster, supra, at 115-116; Boos v. Barry,
485 U. S. 312, 318-321 (1988) (plurality opinion); Arkansas
Writers’ Project, Inc. v. Ragland, 481 U.S. 221, 229-231
(1987); Carey v. Brown, 447 U. S. 455, 461-463 (1980); Police
Dept. of Chicago v. Mosley, 408 U. S. 92, 95, 98-99 (1972).

Over the years, some cogent criticisms have been leveled
at our approach. See, e.¢g., R. A. V. v. St. Paul, 505 U. S.
377, 420-422 (1992) (STEVENS, J., concurring in judgment);
Consolidated Edison Co. of N. Y. v. Public Serv. Comm’n of
N. Y, 447 U. S. 530, 544-548 (1980) (STEVENS, J., concurring
in judgment); Farber, Content Regulation and the First
Amendment: A Revisionist View, 68 Geo. L. J. 727 (1980);
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Stephan, The First Amendment and Content Diserimination,
68 Va. L. Rev. 203 (1982). And it is quite true that regula-
tions are occasionally struck down because of their content-
based nature, even though common sense may suggest that
they are entirely reasonable. The content distinctions pres-
ent in this ordinance may, to some, be a good example of this.

But though our rule has flaws, it has substantial merit as
well. It is a rule, in an area where fairly precise rules are
better than more discretionary and more subjective balanc-
ing tests. See Hustler Magazine, Inc. v. Falwell, 485 U. S.
46, 52-53 (1988). On a theoretical level, it reflects important
insights into the meaning of the free speech principle—for
instance, that content-based speech restrictions are espe-
cially likely to be improper attempts to value some forms of
speech over others, or are particularly susceptible to being
used by the government to distort public debate. See, e. g.,
ante, at 51-53; Mosley, supra, at 95; Stone, Content Regula-
tion and the First Amendment, 25 Wm. & Mary L. Rev. 189
(1983). On a practical level, it has in application generally
led to seemingly sensible results. And, perhaps most impor-
tantly, no better alternative has yet come to light.

I would have preferred to apply our normal analytical
structure in this case, which may well have required us to
examine this law with the scrutiny appropriate to content-
based regulations. Perhaps this would have forced us to
confront some of the difficulties with the existing doctrine;
perhaps it would have shown weaknesses in the rule, and led
us to modify it to take into account the special factors this
case presents. But such reexamination is part of the proc-
ess by which our rules evolve and improve.

Nonetheless, I join the Court’s opinion, because I agree
with its conclusion in Part IV that even if the restriction
were content neutral, it would still be invalid, and because 1
do not think Part III casts any doubt on the propriety of our
normal content discrimination inquiry.
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DEPARTMENT OF TAXATION AND FINANCE OF
NEW YORK ET AL. v. MILHELM ATTEA
& BROS., INC,, ET AL.

CERTIORARI TO THE COURT OF APPEALS OF NEW YORK
No. 93-377. Argued March 23, 1994—Decided June 13, 1994

Enrolled tribal members purchasing cigarettes on Indian reservations are
exempt from a New York cigarette tax, but non-Indians making such
purchases are not. Licensed agents precollect the tax by purchasing
stamps and affixing them to cigarette packs in advance of their first sale.
Determining that a large volume of unstamped cigarettes was being
purchased by non-Indians on reservations, petitioner tax department
enacted regulations imposing recordkeeping requirements and quantity
limitations on cigarette wholesalers selling untaxed cigarettes to reser-
vation Indians. As relevant here, the regulations set quotas on the
quantity of untaxed cigarettes that wholesalers may sell to tribes and
tribal retailers, and petitioner tax department must approve each such
sale. Wholesalers must also ensure that a buyer holds a valid state tax
exemption certificate, and must keep records of their tax-exempt sales,
make monthly reports to petitioners, and, as licensed agents, precollect
taxes on nonexempt sales. Respondent wholesalers are licensed by the
Bureau of Indian Affairs to sell cigarettes to reservation Indians. They
filed separate suits in state court alleging that the regulations were
pre-empted by the federal Indian Trader Statutes. The trial court is-
sued an injunction. Ultimately, the Appellate Division upheld the reg-
ulations, but the Court of Appeals reversed, distinguishing this Court’s
decisions upholding taxes imposed on non-Indian purchasers of ciga-
rettes, see Moe v. Confederated Salish and Kootenai Tribes of Flathead
Reservation, 425 U. S. 463; Washington v. Confederated Tribes of Col-
ville Reservation, 447 U. S. 134, on the ground that they involved regu-
lating sales to non-Indian consumers whereas New York’s regulations
applied to sales by non-Indian wholesalers to reservation Indians. The
court concluded that the Indian Trader Statutes, as construed in Warren
Trading Post Co. v. Arizona Tax Comm’n, 380 U. S. 685, deprived the
States of all power to impose regulatory burdens on licensed Indian
traders, and, alternatively, that if States could impose minimal burdens
on the traders, New York’s regulations were invalid because the bur-
dens were significant.

Held: New York’s regulations do not, on their face, violate the Indian
Trader Statutes. Pp. 69-T78.
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(a) Because respondents have made essentially a facial challenge, this
case is confined to those alleged defects that inhere in the regulations
as written, and the Court need not assess for all purposes each feature
of the tax scheme that might affect tribal self-government or federal
authority over Indian affairs. Pp. 69-70.

(b) Indian traders are not wholly immune from state regulation that
is reasonably necessary to the assessment or collection of lawful state
taxes. Although broad language in Warren Trading Post suggests such
immunity, that proposition has been undermined by subsequent deci-
sions in Moe (upholding a state law requiring Indian retailers on tribal
land to collect a state cigarette tax imposed on sales to non-Indians),
Colville (upholding in relevant part a state law requiring tribal retailers
on reservations to collect cigarette taxes on sales to nonmembers and
to keep extensive records), and Oklahoma Tax Comm’n v. Citizen Band
of Potawatomi Tribe of Okla., 498 U. S. 505. These cases have made
clear that the States have a valid interest in ensuring compliance with
lawful taxes that might easily be evaded through purchases of tax-
exempt cigarettes on reservations; that interest outweighs tribes’ mod-
est interest in offering a tax exemption to customers who would ordi-
narily shop elsewhere. Thus, there is more room for state regulation
in this area. In particular, these cases have decided that States may
impose on reservation retailers minimal burdens reasonably tailored to
the collection of valid taxes from non-Indians. It would be anomalous
to hold that a State could impose tax collection and bookkeeping bur-
dens on reservation retailers who are enrolled tribal members but not
on wholesalers, who often are not. Pp. 70-75.

(c) New York’s scheme does not impose excessive burdens on Indian
traders. Respondents’ objections to the regulations setting quotas and
requiring that petitioners preapprove deliveries provide no basis for a
facial challenge, although the possibility of inadequate quotas may pro-
vide a basis for a future challenge to the regulations’ application. The
requirements that wholesalers sell untaxed cigarettes only to persons
with valid exemption certificates and keep detailed records are no more
demanding than comparable measures approved in Colwville. More-
over, the precollection obligation placed on wholesalers is the same as
the obligation that, under Moe and Colville, may be imposed on reserva-
tion retailers. The United States’ arguments supporting its position
that the scheme improperly burdens Indian trading are also rejected.
Pp. 75-78.

81 N. Y. 2d 417, 615 N. E. 2d 994, reversed.

STEVENS, J., delivered the opinion for a unanimous Court.
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necticut by Richard Blumenthal, Attorney General, and David H. Wrinn,
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Michael E. Taylor, Jeanne S. Whiteing, and Robert S. Thompson I11; for
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Seneca Nation of Indians by Timothy B. Dyk and Beth Heifetz.
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JUSTICE STEVENS delivered the opinion of the Court.

Cigarette consumers in New York are subject to a state
tax of 56 cents per pack. Enrolled tribal members who pur-
chase cigarettes on Indian reservations are exempt from this
tax, but non-Indians making purchases on reservations must
pay it. To prevent non-Indians from escaping the tax, New
York has enacted a regulatory scheme that imposes record-
keeping requirements and quantity limitations on cigarette
wholesalers who sell untaxed cigarettes to reservation Indi-
ans. The question presented is whether New York’s pro-
gram is pre-empted by federal statutes governing trade
with Indians.

I

Article 20 of the New York Tax Law imposes a tax on all
cigarettes possessed in the State except those that New York
is “without power” to tax. N. Y. Tax Law §471(1) (McKin-
ney 1987 and Supp. 1994). The State collects the cigarette
tax through licensed agents who purchase tax stamps and
affix them to cigarette packs in advance of the first sale
within the State. The full amount of the tax is part of the
price of stamped cigarettes at all subsequent steps in the
distribution stream. Accordingly, the “ultimate incidence of
and liability for the tax [is] upon the consumer.” §471(2).
Any person who “willfully attempts in any manner to evade
or defeat” the cigarette tax commits a misdemeanor. N. Y.
Tax Law §1814(a) (McKinney 1987).

Because New York lacks authority to tax cigarettes sold
to tribal members for their own consumption, see Moe v.
Confederated Salish and Kootenai Tribes of Flathead Res-
ervation, 425 U. S. 463, 475-481 (1976), cigarettes to be con-
sumed on the reservation by enrolled tribal members are tax
exempt and need not be stamped. On-reservation cigarette
sales to persons other than reservation Indians, however, are
legitimately subject to state taxation. See Washington v.
Confederated Tribes of Colville Reservation, 447 U. S. 134,
160-161 (1980). In 1988, New York’s Department of Taxa-
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tion and Finance! determined that a large volume of un-
stamped cigarettes was being purchased by non-Indians from
reservation retailers. According to an affidavit submitted
by an official in the Department’s Audit Division, the volume
of tax-exempt cigarettes sold on New York reservations in
1987-1988 would, if consumed exclusively by tax-immune In-
dians, correspond to a consumption rate 20 times higher than
that of the average New York resident; in 1988-1989, puta-
tive reservation consumption was 32 times the statewide av-
erage. See Record 244-246 (Affidavit of Jamie Woodward).
Because unlawful purchases of unstamped cigarettes de-
prived New York of substantial tax revenues—now esti-
mated at more than $65 million per year—the Department
adopted the regulations at issue in this case.?

The regulations recognize the right of “exempt Indian
nations or tribes, qualified Indian consumers and registered
dealers” to “purchase, on qualified reservations, cigarettes
upon which the seller has not prepaid and precollected the
cigarette tax imposed pursuant to article 20 of the Tax Law.”
20 N. Y. C. R. R. §336.6(a) (1992). To ensure that nonex-
empt purchasers do not likewise escape taxation, the regula-
tions limit the quantity of untaxed cigarettes that wholesal-
ers may sell to tribes and tribal retailers. The limitations
may be established and enforced in alternative ways. A
tribe may enter into an agreement with the Department “to
regulate, license, or control the sale and distribution within
its qualified reservation of an agreed upon amount of [un-

1The petitioners in this case are the Department of Taxation and Fi-
nance of the State of New York, its Commissioner James W. Wetzler, and
the Tax Appeals Tribunal of the State of New York. For convenience we
refer to petitioners collectively as the Department.

2The cigarette regulations are similar to regulations New York adopted
in an effort to prevent sales of untaxed gasoline to non-Indians on reserva-
tions. See Herzog Bros. Trucking, Inc. v. State Tax Comm’n, 69 N. Y. 2d
536, 508 N. E. 2d 914 (1987) (finding regulations pre-empted by federal
law), vacated and remanded, 487 U. S. 1212 (1988), on remand 72 N. Y. 2d
720, 533 N. E. 2d 255 (1988).
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taxed] cigarettes,” in which case wholesalers must obtain the
tribe’s approval for each delivery of untaxed cigarettes to a
reservation retailer. §336.7(c)(1). In the absence of such
an agreement—and apparently there have been none to
date—the Department itself limits the permitted quantity of
untaxed cigarettes based on the “probable demand” of
tax-exempt Indian consumers. §336.7(d)(1).

The Department calculates “probable demand” in either of
two ways. If a tribe “regulates, licenses or controls the sale
and distribution of cigarettes within its reservation,” the De-
partment will rely upon evidence submitted by that tribe
concerning local demand for cigarettes. §336.7(d)(2)(i).2
Otherwise, the Department fixes the untaxed cigarette limit
for a tribe by multiplying the “New York average [cigarette]
consumption per capita” by the number of enrolled members
of the affected tribe. §$336.7(d)(1), (d)(2)(ii). Each sale of
untaxed cigarettes by a wholesaler to a tribe or reservation
retailer must be approved by the Department; approval is
“based upon evidence of valid purchase orders received by
the agent [i. e., wholesaler] of quantities of cigarettes reason-
ably related to the probable demand of qualified Indian con-
sumers in the trade territory” of the tribe. Ibid.* Retail-
ers are sent “Tax Exemption Coupons” entitling them to
their monthly allotment of tax-exempt cigarettes. The re-
tailer gives copies of its coupons to the wholesaler upon de-
livery, and the wholesaler forwards one to the Department.
See Brief for Petitioners 12-13; App. 44-45. The Depart-
ment may withhold approval of deliveries to tribes or re-

3The regulation cites as examples of such evidence “records of previ-
ous sales to qualified Indian consumers, records relating to the average
consumption of qualified Indian consumers on and near its reservation,
tribal enrollment, or other statistical evidence, etc.” 20 N. Y. C. R. R.
§336.7(d)(2)(1) (1992).

4The Department determines the “trade territory” in consultation with
the tribe if the tribe has undertaken to regulate the sale and distribution
of cigarettes; otherwise, the Department determines the trade territory
“based upon the information at its disposal.” §336.7(d)(3)(ii).
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tailers who “are or have been” violating the regulations,
§336.7(d)(6), and may cancel the exemption certificates of
noncomplying tribes or retailers. See §§336.6(d)(3), (e)(5).

Wholesalers who wish to sell tax-free cigarettes to Indian
tribes or reservation retailers must ensure that the buyer
intends to distribute the cigarettes to tax-exempt consumers,
takes delivery on the reservation, and holds a valid state
tax exemption certificate.” Reservation retailers may sell
unstamped cigarettes only to “qualified Indian consumers,”
who at the time of first purchase must provide the retailer
with a “certificate of individual Indian exemption” and pro-
vide written evidence of their identity for subsequent pur-
chases. §§336.6(e)(2), (g)(1).6

Wholesale distributors of tax-exempt cigarettes must hold
state licenses authorizing them to purchase and affix New
York cigarette tax stamps, and must collect taxes on nonex-
empt sales. §8336.7(b)(2), (). They must also keep rec-
ords reflecting the identity of the buyer in each tax-exempt
sale and make monthly reports to the Department on all such
sales. §§336.6(2)(3)-(4). New York’s regulatory scheme,
unsurprisingly, imposes no restrictions on the sale of
stamped cigarettes—i. e., those on which taxes have been
precollected by wholesalers.

II

Respondents are wholesalers licensed by the Bureau of In-
dian Affairs of the United States Department of the Interior
(BIA) to sell cigarettes to reservation Indians. Before New

5See §§336.6(d)(1), (f)(1); §336.7(b)(1). The purchasing tribe or retailer
must display its exemption certificate at the time of first purchase, and
must sign an invoice for subsequent purchases. §336.6(g)(1).

6 A “qualified Indian consumer” is an enrolled member of one of New
York’s exempt Indian nations or tribes “who purchases or intends to pur-
chase cigarettes within the boundaries of a qualified reservation for such
Indian’s own use or consumption (i. e., other than for resale) within such
reservation.” §336.6(b)(1)(ii).
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York’s cigarette tax enforcement scheme went into effect,
they filed separate suits in the Supreme Court in Albany
County alleging that the regulations were pre-empted by the
federal Indian Trader Statutes, 25 U. S. C. §261 et seq. The
trial court agreed and issued an injunction. After the Ap-
pellate Division affirmed, Milhelm Attea & Bros., Inc. v.
Dept. of Taxation and Finance of New York, 164 App. Div.
2d 300, 564 N. Y. S. 2d 491 (1990), and the New York Court
of Appeals denied review, we granted certiorari, vacated the
judgment of the Appellate Division, and remanded for fur-
ther consideration in the light of our decision in Oklahoma
Tax Comm’n v. Citizen Band of Potawatomi Tribe of Okla.,
498 U. S. 505 (1991). 502 U. S. 1053 (1992). On remand, the
Appellate Division upheld the regulations, 181 App. Div. 2d
210, 585 N. Y. S. 2d 847 (1992), but the Court of Appeals
reversed, 81 N. Y. 2d 417, 615 N. E. 2d 994 (1993).

The Court of Appeals distinguished our decisions holding
that a State may require Indian retailers to collect a tax
imposed on non-Indian purchasers of cigarettes, see Moe v.
Confederated Salish and Kootenai Tribes of Flathead Res-
ervation, 425 U. S. 463 (1976); Washington v. Confederated
Tribes of Colville Reservation, 447 U. S. 134 (1980), on the
ground that those cases involved the regulation of sales
to non-Indian consumers. 81 N. Y. 2d, at 425, 615 N. E. 2d,
at 997. In the Court of Appeals’ view, this case was sig-
nificantly different because New York’s regulations apply
to sales by non-Indian wholesalers to reservation Indians.
Ibid. The court concluded that the Indian Trader Statutes,
as construed in Warren Trading Post Co. v. Arizona Tax
Comm’n, 380 U.S. 685 (1965), deprived the States of all
power to impose regulatory burdens on licensed Indian trad-
ers. 81 N.Y.2d, at 426-427, 615 N. E. 2d, at 997-998. Even
if States could impose minimal burdens on Indian traders,
the Court of Appeals alternatively held, New York’s regula-
tions are nevertheless invalid because they “impose signifi-
cant burdens on the wholesaler.” Id., at 427, 615 N. E. 2d,
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at 998. In particular, the regulations “dictate to Indian
traders the number of unstamped cigarettes they can sell to
reservation Indians and direct with whom they may trade.”
Ibid. Moreover, New York’s scheme “requires wholesale
distributors to prepay taxes on all cigarettes delivered on
the reservations in excess of the predetermined maximum
amount and, with respect to those cigarettes, imposes a sales
tax on Indian retailers.” Ibid.
We granted certiorari, 510 U.S. 943 (1993), and now
reverse.
I11

Respondents’ challenge to New York’s regulatory scheme
is essentially a facial one. In reviewing a challenge of this
kind, we do not rest our decision on consequences that, while
possible, are by no means predictable. For example, re-
spondents do not contest the factual accuracy of the Depart-
ment’s initial calculations of “probable demand” for tax-
exempt cigarettes at particular reservations, see Record
244-248; rather, they challenge the Department’s authority
to impose such limits at all. Therefore, for present purposes
we must assume that the allocations for each reservation will
be sufficiently generous to satisfy the legitimate demands of
those reservation Indians who smoke cigarettes. In other
respects as well, we confine ourselves to those alleged de-
fects that inhere in the regulations as written.

A second limitation on our review flows from the nature
of respondents’ challenge. Their claim is that the New York
scheme interferes with their federally protected activities as
Indian traders who sell goods at wholesale to reservation
Indians. While the effect of the New York scheme on Indian
retailers and consumers may be relevant to that inquiry, see
Warren Trading Post, 380 U. S., at 691, this case does not
require us to assess for all purposes each feature of New
York’s tax enforcement scheme that might affect tribal self-
government or federal authority over Indian affairs. Here
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we confront the narrower question whether the New York
scheme is inconsistent with the Indian Trader Statutes.

Iv

Throughout this Nation’s history, Congress has authorized
“sweeping” and “comprehensive federal regulation” over
persons who wish to trade with Indians and Indian tribes.
Warren Trading Post, 380 U. S., at 687-689. An exercise of
Congress’ power to “regulate Commerce . . . with the Indian
Tribes,” see U. S. Const., Art. I, §8, cl. 3, the Indian Trader
Statutes were enacted to prevent fraud and other abuses by
persons trading with Indians. See Central Machinery Co.
v. Arizona Tax Comm’n, 448 U. S. 160, 163-164 (1980). The
provision principally relied upon by respondents and by the
Court of Appeals, enacted in 1876 and captioned “Power to
appoint traders with Indians,” states:

“The Commissioner of Indian Affairs shall have the sole
power and authority to appoint traders to the Indian
tribes and to make such rules and regulations as he may
deem just and proper specifying the kind and quantity
of goods and the prices at which such goods shall be sold
to the Indians.” 19 Stat. 200, 25 U. S. C. §261.7

In Warren Trading Post, we held that this provision pre-
vented Arizona from imposing a tax on the income or gross
sales proceeds of licensed Indian traders dealing with res-
ervation Indians. The Indian Trader Statutes and the “ap-
parently all-inclusive regulations” under them, we stated,
“would seem in themselves sufficient to show that Congress
has taken the business of Indian trading on reservations so

"The other Indian trader provisions state that persons who establish
their fitness to trade with Indians to the BIA’s satisfaction shall be permit-
ted to do so, 25 U. S. C. §262, authorize the President to prohibit the intro-
duction of goods into Indian country and to revoke licenses, §263, and
impose penalties for unauthorized trading, §264. BIA regulations under
the statutes are codified at 25 CFR §§140.1-140.26 (1993).
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fully in hand that no room remains for state laws imposing
additional burdens upon traders.” 380 U.S. at 690.
Therefore, Arizona’s tax “would to a substantial extent frus-
trate the evident congressional purpose of ensuring that no
burden shall be imposed upon Indian traders for trading with
Indians on reservations except as authorized by Acts of Con-
gress or by valid regulations promulgated under those Acts.”
Id., at 691. See also Central Machinery Co., 448 U. S., at
163-166 (tax on proceeds of sale of farm machinery to tribe
pre-empted by §261).

Although language in Warren Trading Post suggests that
no state regulation of Indian traders can be valid, our subse-
quent decisions have “undermine[d]” that proposition. See
Central Machinery, 448 U. S., at 172 (Powell, J., dissenting).
Thus, in Moe, we upheld a Montana law that required Indian
retailers on tribal land to collect a state cigarette tax im-
posed on sales to non-Indian consumers. We noted that the
Indian smokeshop proprietor’s competitive advantage over
other retailers depended “on the extent to which the non-
Indian purchaser is willing to flout ks legal obligation to pay
the tax. Without the simple expedient of having the re-
tailer collect the sales tax from non-Indian purchasers, it is
clear that wholesale violations of the law by the latter class
will go virtually unchecked.” 425 U. S., at 482. In contrast
to the tax in Warren Trading Post, which fell directly upon
an Indian trader, the cigarette tax in Moe fell upon a class—
non-Indians—whom the State had power to tax. 425 U.S,,
at 483. We approved Montana’s “requirement that the In-
dian tribal seller collect a tax validly imposed on non-
Indians” as a “minimal burden designed to avoid the likeli-
hood that in its absence non-Indians purchasing from the
tribal seller will avoid payment of a concededly lawful tax.”
Ibid.

In Colville, we upheld in relevant part a more comprehen-
sive Washington State cigarette tax enforcement scheme
that required tribal retailers selling goods on the reservation
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to collect taxes on sales to nonmembers and to keep exten-
sive records concerning these transactions. We rejected the
proposition that “principles of federal Indian law, whether
stated in terms of pre-emption, tribal self-government, or
otherwise, authorize Indian tribes thus to market an exemp-
tion from state taxation to persons who would normally do
their business elsewhere.” 447 U. S,, at 155. Moreover, the
Tribes had failed to meet their burden of showing that the
recordkeeping requirements imposed on tribal retailers were
“not reasonably necessary as a means of preventing fraudu-
lent transactions.” Id., at 160.® See also California Bd.
of Equalization v. Chemehuevi Tribe, 474 U.S. 9, 11-12
(1985) (per curiam,).

In Potawatomi, we held that sovereign immunity barred
the State of Oklahoma’s suit against a Tribe to recover ciga-
rette taxes owed for sales to non-Indians at a convenience
store owned by the Tribe. In response to the State’s protest
that the Tribe’s immunity from suit made the State’s recog-
nized authority to tax cigarette sales to non-Indians a “right
without any remedy,” 498 U. S., at 514, we explained that
alternative remedies existed for state tax collectors, such as
damages actions against individual tribal officers or agree-
ments with the tribes. Ibid. We added that “States may
of course collect the sales tax from cigarette wholesalers,
either by seizing unstamped cigarettes off the reservation,
Colville, [447 U. S.,] at 161-162, or by assessing wholesalers

8We described the recordkeeping requirements as follows:

“The state sales tax scheme requires smokeshop operators to keep de-
tailed records of both taxable and nontaxable transactions. The operator
must record the number and dollar volume of taxable sales to nonmembers
of the Tribe. With respect to nontaxable sales, the operator must record
and retain for state inspection the names of all Indian purchasers, their
tribal affiliations, the Indian reservations within which sales are made,
and the dollar amount and dates of sales. In addition, unless the Indian
purchaser is personally known to the operator he must present a tribal
identification card.” Colville, 447 U. S., at 159.
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who supplied unstamped cigarettes to the tribal stores.”
Ibid.
v

This is another case in which we must “reconcile the ple-
nary power of the States over residents within their borders
with the semi-autonomous status of Indians living on tribal
reservations.” McClanahan v. Arizona Tax Comm’n, 411
U.S. 164, 165 (1973). Resolution of conflicts of this kind
does not depend on “rigid rule[s]” or on “mechanical or abso-
lute conceptions of state or tribal sovereignty,” but instead
on “a particularized inquiry into the nature of the state, fed-
eral, and tribal interests at stake, an inquiry designed to
determine whether, in the specific context, the exercise of
state authority would violate federal law.” White Moun-
tain Apache Tribe v. Bracker, 448 U. S. 136, 142, 145 (1980).
See also Cotton Petroleum Corp. v. New Mexico, 490 U. S.
163, 176 (1989).

The specific kind of state tax obligation that New York’s
regulations are designed to enforce—which falls on non-
Indian purchasers of goods that are merely retailed on a res-
ervation—stands on a markedly different footing from a tax
imposed directly on Indian traders, on enrolled tribal mem-
bers or tribal organizations, or on “value generated on the
reservation by activities involving the Tribes,” Colville, 447
U.S., at 156-157. Moe, Colville, and Potawatomi make
clear that the States have a valid interest in ensuring compli-
ance with lawful taxes that might easily be evaded through
purchases of tax-exempt cigarettes on reservations; that in-
terest outweighs tribes’ modest interest in offering a tax ex-
emption to customers who would ordinarily shop elsewhere.
The “balance of state, federal, and tribal interests,” Rice v.
Rehner, 463 U. S. 713, 720 (1983), in this area thus leaves
more room for state regulation than in others. In particu-
lar, these cases have decided that States may impose on res-
ervation retailers minimal burdens reasonably tailored to the
collection of valid taxes from non-Indians.
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Although Moe and Colville dealt most directly with claims
of interference with tribal sovereignty,” the reasoning of
those decisions requires rejection of the submission that 25
U. S. C. §261 bars any and all state-imposed burdens on In-
dian traders. It would be anomalous to hold that a State
could impose tax collection and bookkeeping burdens on res-
ervation retailers who are themselves enrolled tribal mem-
bers, including stores operated by the tribes themselves, but
that similar burdens could not be imposed on wholesalers,
who often (as in this case) are not.'® Such a ruling might
well have the perverse consequence of casting greater state
tax enforcement burdens on the very reservation Indians
whom the Indian Trader Statutes were enacted to protect.
Just as tribal sovereignty does not completely preclude
States from enlisting tribal retailers to assist enforcement of
valid state taxes, the Indian Trader Statutes do not bar the
States from imposing reasonable regulatory burdens upon
Indian traders for the same purpose. A regulation designed
to prevent non-Indians from evading taxes may well burden
Indian traders in the sense that it reduces the competitive
advantage offered by trading unlimited quantities of tax-free
goods; but that consideration is no more weighty in the case
of Indian traders engaged in wholesale transactions than it
was in the case of reservation retailers.

The state law we found pre-empted in Warren Trading
Post was a tax directly “imposed upon Indian traders for
trading with Indians.” 380 U. S., at 691. See also Central
Machinery, 448 U. S., at 164. That characterization does

91In fact, in Colville, the tribal retailers obligated to collect state taxes
on cigarette sales to non-Indians and keep detailed sales records were
licensed Indian traders. See Confederated Tribes of Colville v. State of
Wash., 446 F. Supp. 1339, 1347 (ED Wash. 1978).

10 According to the Federal Government, there are approximately 125
federally licensed Indian traders in New York, of whom the 64 wholesalers
are all non-Indians and the 61 retailers are all Indians. See Brief for
United States as Amicus Curiae 2, n. 1.
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not apply to regulations designed to prevent circumvention
of “concededly lawful” taxes owed by non-Indians. See
Moe, 425 U. S., at 482-483. Although broad language in our
opinion in Warren Trading Post lends support to a contrary
conclusion, we now hold that Indian traders are not wholly
immune from state regulation that is reasonably necessary
to the assessment or collection of lawful state taxes. That
conclusion does not, of course, answer the Court of Appeals’
alternative basis for striking down the New York scheme—
namely, that it imposes excessive burdens on Indian traders.

VI

Respondents vigorously object to the limitation of whole-
saler’s tax-exempt cigarette sales through the “probable de-
mand” mechanism. We are persuaded, however, that New
York’s decision to stanch the illicit flow of tax-free cigarettes
early in the distribution stream is a “reasonably necessary”
method of “preventing fraudulent transactions,” one that
“polices against wholesale evasion of [New York’s] own valid
taxes without unnecessarily intruding on core tribal inter-
ests.” Colville, 447 U. S., at 160, 162. The sole purpose
and justification for the quotas on untaxed cigarettes is the
State’s legitimate interest in avoiding tax evasion by non-
Indian consumers. By imposing a quota on tax-free ciga-
rettes, New York has not sought to dictate “the kind and
quantity of goods and the prices at which such goods shall
be sold to the Indians.” 25 U.S.C. §261. Indian traders
remain free to sell Indian tribes and retailers as many ciga-
rettes as they wish, of any kind and at whatever price. If
the Department’s “probable demand” calculations are ade-
quate, tax-immune Indians will not have to pay New York
cigarette taxes and neither wholesalers nor retailers will
have to precollect taxes on cigarettes destined for their con-
sumption. While the possibility of an inadequate quota may
provide the basis for a future challenge to the application of
the regulations, we are unwilling to assume, in the absence
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of any such showing by respondents, that New York will un-
derestimate the legitimate demand for tax-free cigarettes.
The associated requirement that the Department preapprove
deliveries of tax-exempt cigarettes in order to ensure compli-
ance with the quotas does not render the scheme facially
invalid. This procedure should not prove unduly burden-
some absent wrongful withholding or delay of approval—
problems that can be addressed if and when they arise. See
Colville, 447 U. S., at 160 (burden of showing that tax en-
forcement scheme imposes excessive regulatory burdens is
on challenger).

New York’s requirements that wholesalers sell untaxed
cigarettes only to persons who can produce valid exemption
certificates and that wholesalers maintain detailed records
on tax-exempt transactions likewise do not unduly interfere
with Indian trading. The recordkeeping requirements and
eligible buyer restrictions in the New York scheme are no
more demanding than the comparable measures we approved
in Colville. See n. 8, supra. Indeed, because wholesale
trade typically involves a comparatively small number of
large-volume sales, the transactional recordkeeping require-
ments imposed on Indian traders in this case are probably
less onerous than those imposed on retailers in Moe and Col-
ville. By requiring wholesalers to precollect taxes on, and
affix stamps to, cigarettes destined for nonexempt consum-
ers, New York has simply imposed on the wholesaler the
same precollection obligation that, under Moe and Colville,
may be imposed on reservation retailers. We therefore dis-
agree with the Court of Appeals’ conclusion that New York
has in this way “impose[d] a sales tax on Indian retailers.”
81 N. Y. 2d, at 427, 615 N. E. 2d, at 998 (emphasis added).
Again assuming that the “probable demand” calculations
leave ample room for legitimately tax-exempt sales, the pre-
collection regime will not require prepayment of any tax to
which New York is not entitled.
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The United States, as amicus supporting affirmance,
agrees with the Court of Appeals’ alternative holding that
the New York scheme improperly burdens Indian trading.
In addition to the provisions disapproved by the Court of
Appeals, the United States attacks the requirement that res-
ervation retailers obtain state tax exemption certificates on
the ground that it invades the BIA’s “sole power and author-
ity” to appoint Indian traders. We do not, however, under-
stand the regulations to do anything more than establish a
method of identifying those retailers who are already en-
gaged in the business of selling cigarettes. At this stage,
we will not assume that the Department would refuse certi-
fication to any federally authorized trader or stultify tribal
economies by refusing certification to new reservation retail-
ers. Indeed, the Department assures us that certification
is “virtually automatic” upon submission of an application.
Reply Brief for Petitioners 5 (citing 20 N. Y. C. R. R.
§336.6(f)(1) (1992)).

The United States also objects to the provisions for estab-
lishing “trade territories” and allocating each reservation’s
overall quota among its retail outlets. Depending upon how
they are applied in particular circumstances, these provi-
sions may present significant problems to be addressed in
some future proceeding. However, the record before us fur-
nishes no basis for identifying or evaluating any such prob-
lem. Agreements between the Department and individual
tribes might avoid or resolve problems that are now purely
hypothetical.!* Possible problems involving the allocation of

11 Amicus the Seneca Nation argues that New York’s cigarette tax regu-
lations violate treaties between it and the United States insofar as the
regulations allow New York to tax any transactions occurring on Seneca
tribal lands. See Brief for Seneca Nation of Indians as Amicus Curiae
18-26; but see Brief for United States as Amicus Curiae 21-24. We do
not address this contention, which differs markedly from respondents’
position and which was not addressed by the Court of Appeals. See
United Parcel Service, Inc. v. Mitchell, 451 U. S. 56, 60, n. 2 (1981).
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cigarettes among reservation retailers would not necessarily
threaten any harm to respondent wholesalers, whose main
interest lies in selling the maximum number of cigarettes,
however ultimately allocated.

Because we conclude that New York’s cigarette tax en-
forcement regulations do not, on their face, violate the Indian
Trader Statutes, the judgment of the New York Court of
Appeals is reversed.

It is so ordered.
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Respondent Federal Deposit Insurance Corporation (FDIC), receiver for
an insolvent California savings and loan (S&L), caused the S&L to make
refunds to investors in certain fraudulent real estate syndications in
which the S&L had been represented by petitioner law firm. The
FDIC filed suit against petitioner in the Federal District Court and
alleged state causes of action for professional negligence and breach of
fiduciary duty. Petitioner moved for summary judgment, alleging,
nter alia, that knowledge of the fraudulent conduct of the S&L'’s offi-
cers must be imputed to the S&L, and hence to the FDIC, which, as
receiver, stood in the S&L’s shoes; and thus the FDIC was estopped
from pursuing its tort claims. The court granted the motion, but the
Court of Appeals reversed, indicating that a federal common-law rule
of decision controlled.

Held: The California rule of decision, rather than a federal rule, governs
petitioner’s tort liability. Pp. 83-89.

(a) State law governs the imputation of corporate officers’ knowledge
to a corporation that is asserting causes of action created by state law.
There is no federal general common law, Erie R. Co. v. Tompkins, 304
U.S. 64, 78, and the remote possibility that corporations may go into
federal receivership is no conceivable basis for adopting a special federal
common-law rule divesting States of authority over the entire law of
imputation. Pp. 83-85.

(b) California law also governs the narrower question whether corpo-
rate officers’ knowledge can be imputed to the FDIC suing as receiver.
This Court will not adopt a judge-made federal rule to supplement com-
prehensive and detailed federal statutory regulation; matters left unad-
dressed in such a scheme are presumably left to state law. Title 12
U. S. C. §1821(d)(2)(A)(i)—which states that “the [FDIC] shall, . . . by
operation of law, succeed to—all rights, titles, powers, and privileges of
the insured depository institution”—places the FDIC in the insolvent
S&L’s shoes to pursue its claims under state law, except where some
provision in the extensive framework of the Financial Institutions Re-
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form, Recovery, and Enforcement Act of 1989 (FIRREA) specifically
creates a special federal rule of decision. Pp. 85-87.

(c) Judicial creation of a special federal rule would not be justified
even if FIRREA is inapplicable to the instant receivership, which began
in 1986. Instances where a special federal rule is warranted are few
and restricted, limited to situations where there is a significant conflict
between some federal policy or interest and the use of state law. The
FDIC has identified no significant conflict here, not even one implicating
the most lightly invoked federal interest: uniformity. Pp. 87-89.

969 F. 2d 744, reversed and remanded.

SCALIA, J., delivered the opinion for a unanimous Court. STEVENS, J.,
filed a concurring opinion, in which BLACKMUN, O’CONNOR, and SOUTER,
JJ., joined, post, p. 90.

Rex E. Lee argued the cause for petitioner. With him on
the briefs were Robert D. McLean, Carter G. Phillips, Joseph
R. Guerra, Peter D. Keisler, Richard D. Bernstein, Gregory
R. Smith, Joseph M. Lipner, and Elliot Brown.

Deputy Solicitor General Bender argued the cause for
respondents. With him on the brief were Solicitor Gen-
eral Days, James A. Feldman, Ann S. DuRoss, Richard
J. Osterman, and Jerome A. Madden.*

JUSTICE SCALIA delivered the opinion of the Court.

The issue in this case is whether, in a suit by the Federal
Deposit Insurance Corporation (FDIC) as receiver of a feder-

*Briefs of amici curiae urging reversal were filed for Arthur Ander-
sen & Co. et al. by Carl D. Liggio, Kathryn A. Oberly, Jon N. Ekdahl,
Harris J. Amhowitz, Howard J. Krongard, Edwin D. Scott, and Eldon
Olson,; for Banking and Business Lawyers by Keith R. Fisher, John C.
Deal, David S. Willenzik, Neal L. Petersen, Henry H. Fox, and Michael
J. Halloran; and for Lee H. Henkel III by Keith A. Jones.

C. Edward Simpson, Theodore H. Focht, and Michael E. Don filed a
brief for the Securities Investor Protection Corporation et al. as amici
curiae urging affirmance.

Briefs of amici curiae were filed for the American Bar Association by
R. William Ide III, John J. Curtin, Jr., and Arthur W. Leibold, Jr.; and
for Shrader & York et al. by Eugene B. Wilshire, Jr., and Patrick J. Dyer.
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ally insured bank, it is a federal-law or rather a state-law
rule of decision that governs the tort liability of attorneys
who provided services to the bank.

I

American Diversified Savings Bank (ADSB or S&L) is a
California-chartered and federally insured savings and loan.
The following facts have been stipulated to, or are uncontro-
verted, by the parties to the case, and we assume them to
be true for purposes of our decision. ADSB was acquired
in 1983 by Ranbir Sahni and Lester Day, who respectively
obtained 96% and 4% of its stock, and who respectively
served as its chairman/CEO and president. Under their
leadership, ADSB engaged in many risky real estate transac-
tions, principally through limited partnerships sponsored by
ADSB and its subsidiaries. Together, Sahni and Day also
fraudulently overvalued ADSB’s assets, engaged in sham
sales of assets to create inflated “profits,” and generally
“cooked the books” to disguise the S&L’s dwindling (and
eventually negative) net worth.

In September 1985, petitioner O’Melveny & Myers, a Los
Angeles-based law firm, represented ADSB in connection
with two real estate syndications. At that time, ADSB was
under investigation by state and federal regulators, but that
fact had not been made public. In completing its work for
the S&L, petitioner did not contact the accounting firms that
had previously done work for ADSB, nor state and federal
regulatory authorities, to inquire about ADSB’s financial
status. The two real estate offerings on which petitioner
worked closed on December 31, 1985. On February 14, 1986,
federal regulators concluded that ADSB was insolvent and
that it had incurred substantial losses because of violations
of law and unsound business practices. Respondent stepped
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in as receiver for ADSB,! and on February 19, 1986, filed suit
against Messrs. Sahni and Day in Federal District Court,
alleging breach of fiduciary duty and, as to Sahni, Racketeer
Influenced and Corrupt Organizations Act violations. Soon
after taking over as receiver, respondent began receiving de-
mands for refunds from investors who claimed that they had
been deceived in connection with the two real estate syndica-
tions. Respondent caused ADSB to rescind the syndica-
tions and to return all of the investors’ money plus interest.

On May 12, 1989, respondent sued petitioner in the United
States District Court for the Central District of California,
alleging professional negligence and breach of fiduciary duty.
The parties stipulated to certain facts and petitioner moved
for summary judgment, arguing that (1) it owed no duty to
ADSB or its affiliates to uncover the S&L’s own fraud; (2)
that knowledge of the conduct of ADSB’s controlling officers
must be imputed to the S&L, and hence to respondent,
which, as receiver, stood in the shoes of the S&L; and (3)
that respondent was estopped from pursuing its tort claims
against petitioner because of the imputed knowledge. On
May 15, 1990, the District Court granted summary judg-
ment, explaining only that petitioner was “entitled to judg-
ment in its favor . . . as a matter of law.” The Court of
Appeals for the Ninth Circuit reversed, on grounds that we
shall discuss below. 969 F. 2d 744 (1992). Petitioner filed a
petition for writ of certiorari, which we granted. 510 U. S.
989 (1993).

!For simplicity’s sake, we refer to a “receiver” throughout, which we
identify as the FDIC. The reality was more complicated. The first fed-
eral entity involved was the Federal Savings and Loan Insurance Corpora-
tion (FSLIC), which was appointed conservator of ADSB in 1986 and re-
ceiver in June 1988. The Financial Institutions Reform, Recovery, and
Enforcement Act of 1989, Pub. L. 101-73, 103 Stat. 183, abolished FSLIC,
and caused FDIC, the manager of the FSLIC resolution fund, to be sub-
stituted as receiver and party to this case. See id., §§215, 401(a)(1),
401(£)(2).



Cite as: 512 U. S. 79 (1994) 83

Opinion of the Court

II

It is common ground that the FDIC was asserting in this
case causes of action created by California law. Respondent
contends that in the adjudication of those causes of action (1)
a federal common-law rule and not California law determines
whether the knowledge of corporate officers acting against
the corporation’s interest will be imputed to the corporation;
and (2) even if California law determines the former ques-
tion, federal common law determines the more narrow ques-
tion whether knowledge by officers so acting will be imputed
to the FDIC when it sues as receiver of the corporation.?

The first of these contentions need not detain us long, as
it is so plainly wrong. “There is no federal general common
law,” Erie R. Co. v. Tompkins, 304 U.S. 64, 78 (1938), and
(to anticipate somewhat a point we will elaborate more fully
in connection with respondent’s second contention) the re-
mote possibility that corporations may go into federal receiv-
ership is no conceivable basis for adopting a special federal
common-law rule divesting States of authority over the en-
tire law of imputation. See Bank of America Nat. Trust &
Sav. Assn. v. Parnell, 352 U. S. 29, 33-34 (1956). The Ninth
Circuit believed that its conclusion on this point was in har-
mony with Schacht v. Brown, 711 F. 2d 1343 (CA7 1983),
Cenco Inc. v. Seidman & Seidman, 686 F. 2d 449 (CAT 1982),
and In re Investors Funding Corp. of N. Y. Securities Litiga-
tion, 523 F. Supp. 533 (SDNY 1980), 969 F. 2d, at 750, but
even a cursory examination of those cases shows the con-
trary. In Cenco, where the cause of action similarly arose
under state common law, the Seventh Circuit’s analysis of

2The Court of Appeals appears to have agreed with the first of these
contentions. Instead of the second, however, it embraced the proposition
that federal common law prevents the attributed knowledge of corporate
officers acting against the corporation’s interest from being used as the
basis for an estoppel defense against the FDIC as receiver. Since there
is nothing but a formalistic distinction between this argument and the
second one described in text, we do not treat it separately.
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the “circumstances under which the knowledge of fraud on
the part of the plaintiff’s directors [would] be imputed to the
plaintiff corporation [was] merely an attempt to divine how
[llinois courts would decide that issue.” Schacht, supra, at
1347 (citing Cenco, supra, at 455). Likewise, in Investors
Funding, the District Court analyzed the potential affirma-
tive defenses to the state-law claims by applying “[t]he con-
trolling legal principles [of] New York law.” 523 F. Supp.,
at 540. In Schacht, the Seventh Circuit expressly noted that
“the cause of action [at issue] arises under RICO, a federal
statute; we therefore write on a clean slate and may bring
to bear federal policies in deciding the estoppel question.”
711 F. 2d, at 1347.

In seeking to defend the Ninth Circuit’s holding, respond-
ent contends (to quote the caption of its argument) that “The
Wrongdoing Of ADSB’s Insiders Would Not Be Imputed To
ADSB Under Generally Accepted Common Law Principles,”
Brief for Respondent 12—in support of which it attempts
to show that nonattribution to the corporation of dishonest
officers’ knowledge is the rule applied in the vast bulk of
decisions from 43 jurisdictions, ranging from Rhode Island
to Wyoming. See, e.g., id., at 21-22, n. 9 (distinguishing,
mter alia, Cook v. American Tubing & Webbing Co., 28 R. 1.
41, 65 A. 641 (1905), and American Nat. Bank of Powell v.
Foodbasket, 497 P. 2d 546 (Wyo. 1972)). The supposed rele-
vance of this is set forth in a footnote: “It is our position
that federal common law does govern this issue, but that the
content of the federal common law rule corresponds to the
rule that would independently be adopted by most jurisdic-
tions.” Brief for Respondent 15, n. 3. If there were a fed-
eral common law on such a generalized issue (which there is
not), we see no reason why it would necessarily conform to
that “independently . .. adopted by most jurisdictions.” But
the short of the matter is that California law, not federal law,
governs the imputation of knowledge to corporate victims of



Cite as: 512 U. S. 79 (1994) 85

Opinion of the Court

alleged negligence, and that is so whether or not California
chooses to follow “the majority rule.”

We turn, then, to the more substantial basis for the deci-
sion below, which asserts federal pre-emption not over the
law of imputation generally, but only over its application to
the FDIC suing as receiver. Respondent begins its defense
of this principle by quoting United States v. Kimbell Foods,
Inc., 440 U. S. 715, 726 (1979), to the effect that “federal law
governs questions involving the rights of the United States
arising under nationwide federal programs.” But the FDIC
is not the United States, and even if it were we would be
begging the question to assume that it was asserting its own
rights rather than, as receiver, the rights of ADSB. In any
event, knowing whether “federal law governs” in the Kim-
bell Foods sense—a sense which includes federal adoption of
state-law rules, see id., at 727-729—does not much advance
the ball. The issue in the present case is whether the Cali-
fornia rule of decision is to be applied to the issue of imputa-
tion or displaced, and if it is applied it is of only theoretical
interest whether the basis for that application is California’s
own sovereign power or federal adoption of California’s dis-
position. See Boyle v. United Technologies Corp., 487 U. S.
500, 507, n. 3 (1988).

In answering the central question of displacement of Cali-
fornia law, we of course would not contradict an explicit fed-
eral statutory provision. Nor would we adopt a court-made
rule to supplement federal statutory regulation that is com-
prehensive and detailed; matters left unaddressed in such a
scheme are presumably left subject to the disposition pro-
vided by state law. See Northwest Airlines, Inc. v. Trans-
port Workers, 4561 U. S. 77, 97 (1981); Milwaukee v. Illino1is,
451 U. S. 304, 319 (1981). Petitioner asserts that both these
principles apply in the present case, by reason of 12 U. S. C.
§1821(d)(2)(A)({) (1988 ed., Supp. IV), and the comprehensive
legislation of which it is a part, the Financial Institutions



86 O'MELVENY & MYERS v». FDIC

Opinion of the Court

Reform, Recovery, and Enforcement Act of 1989 (FIRREA),
Pub. L. 101-73, 103 Stat. 183.

Section 1821(d)(2)(A)(i), which is part of a title captioned
“Powers and duties of [the FDIC] as . . . receiver,” states
that “the [FDIC] shall, . . . by operation of law, succeed to—
all rights, titles, powers, and privileges of the insured deposi-
tory institution....” 12 U.S. C. §1821(d)(2)(A)(i) (1988 ed.,
Supp. IV). This language appears to indicate that the FDIC
as receiver “steps into the shoes” of the failed S&L, cf. Coit
Independence Joint Venture v. FSLIC, 489 U.S. 561, 585
(1989), obtaining the rights “of the insured depository in-
stitution” that existed prior to receivership. Thereafter, in
litigation by the FDIC asserting the claims of the S&L—
in this case California tort claims potentially defeasible by
a showing that the S&L’s officers had knowledge—*‘any
defense good against the original party is good against the
receiver.”” 969 F. 2d, at 751 (quoting Allen v. Ramsay,
179 Cal. App. 2d 843, 854, 4 Cal. Rptr. 575, 583 (1960)).

Respondent argues that §1821(d)(2)(A)(i) should be read
as a nonexclusive grant of rights to the FDIC receiver,
which can be supplemented or modified by federal common
law; and that FIRREA as a whole, by demonstrating the
high federal interest in this area, confirms the courts’ author-
ity to promulgate such common law. This argument is de-
molished by those provisions of FIRREA which specifically
create special federal rules of decision regarding claims by,
and defenses against, the FDIC as receiver. See 12 U. S. C.
§1821(d)(14) (1988 ed., Supp. IV) (extending statute of limi-
tations beyond period that might exist under state law);
§§1821(e)(1), (3) (precluding state-law claims against the
FDIC under certain contracts it is authorized to repudiate);
§1821(k) (permitting claims against directors and officers for
gross negligence, regardless of whether state law would re-
quire greater culpability); §1821(d)(9) (excluding certain
state-law claims against FDIC based on oral agreements by
the S&L). Inclusio unius, exclusio alterius. It is hard to
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avoid the conclusion that §1821(d)(2)(A)() places the FDIC
in the shoes of the insolvent S&L, to work out its claims
under state law, except where some provision in the exten-
sive framework of FIRREA provides otherwise. To create
additional “federal common-law” exceptions is not to “sup-
plement” this scheme, but to alter it.

We have thought it necessary to resolve the effect of
FIRREA because respondent argued that the statute not
only did not prevent but positively authorized federal com-
mon law. We are reluctant to rest our judgment on
FIRREA alone, however, since that statute was enacted into
law in 1989, while respondent took over as receiver for
ADSB in 1986. The FDIC is willing to “assume . . . that
FIRREA would have taken effect in time to be relevant to
this case,” Brief for Respondent 35, n. 21, but it is not self-
evident that that assumption is correct. See Landgraf v.
USI Film Products, 511 U. S. 244, 268-270, 274 (1994); cf. id.,
at 290-291 (SCALIA, J., concurring in judgment). It seems to
us imprudent to resolve the retroactivity question without
briefing, and inefficient to pretermit the retroactivity issue
on the basis of the FDIC’s concession, since that would make
our decision of limited value in other cases. As we proceed
to explain, even assuming the inapplicability of FIRREA
this is not one of those cases in which judicial creation of a
special federal rule would be justified.

Such cases are, as we have said in the past, “few and re-
stricted,” Wheeldin v. Wheeler, 373 U.S. 647, 651 (1963),
limited to situations where there is a “significant conflict be-
tween some federal policy or interest and the use of state
law.”  Wallis v. Pan American Petrolewm Corp., 384 U. S.
63, 68 (1966). Our cases uniformly require the existence of
such a conflict as a precondition for recognition of a federal
rule of decision. See, e.g., Kamen v. Kemper Financial
Services, Inc., 500 U. S. 90, 98 (1991); Boyle, supra, at 508;
Kimbell Foods, 440 U. S., at 728. Not only the permissibility
but also the scope of judicial displacement of state rules
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turns upon such a conflict. See, e. g., Kamen, supra, at 98;
Boyle, supra, at 508. What is fatal to respondent’s position
in the present case is that it has identified no significant con-
flict with an identifiable federal policy or interest. There is
not even at stake that most generic (and lightly invoked) of
alleged federal interests, the interest in uniformity. The
rules of decision at issue here do not govern the primary
conduct of the United States or any of its agents or contrac-
tors, but affect only the FDIC’s rights and liabilities, as re-
ceiver, with respect to primary conduct on the part of pri-
vate actors that has already occurred. Uniformity of law
might facilitate the FDIC’s nationwide litigation of these
suits, eliminating state-by-state research and reducing un-
certainty—but if the avoidance of those ordinary conse-
quences qualified as an identifiable federal interest, we would
be awash in “federal common-law” rules. See United States
v. Yazell, 382 U. S. 341, 347, n. 13 (1966).

The closest respondent comes to identifying a specific, con-
crete federal policy or interest that is compromised by Cali-
fornia law is its contention that state rules regarding the
imputation of knowledge might “deplet[e] the deposit insur-
ance fund,” Brief for Respondent 32. But neither FIRREA
nor the prior law sets forth any anticipated level for the fund,
so what respondent must mean by “depletion” is simply the
forgoing of any money which, under any conceivable legal
rules, might accrue to the fund. That is a broad principle
indeed, which would support not just elimination of the de-
fense at issue here, but judicial creation of new, “federal-
common-law” causes of action to enrich the fund. Of course
we have no authority to do that, because there is no federal
policy that the fund should always win. Our cases have
previously rejected “more money” arguments remarkably
similar to the one made here. See Kimbell Foods, supra, at
737-738; Yazell, supra, at 348; cf. Robertson v. Wegmann,
436 U. S. 584, 593 (1978).
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Even less persuasive—indeed, positively probative of the
dangers of respondent’s facile approach to federal-common-
law-making—is respondent’s contention that it would “dis-
serve the federal program” to permit California to insulate
“the attorney’s or accountant’s malpractice,” thereby impos-
ing costs “on the nation’s taxpayers, rather than on the negli-
gent wrongdoer.” Brief for Respondent 32. By presuming
to judge what constitutes malpractice, this argument demon-
strates the runaway tendencies of “federal common law” un-
tethered to a genuinely identifiable (as opposed to judicially
constructed) federal policy. What sort of tort liability to im-
pose on lawyers and accountants in general, and on lawyers
and accountants who provide services to federally insured
financial institutions in particular, “ ‘involves a host of consid-
erations that must be weighed and appraised,”” Northwest
Airlines, Inc., 451 U. S., at 98, n. 41 (quoting United States
v. Gilman, 347 U. S. 507, 512-513 (1954))—including, for ex-
ample, the creation of incentives for careful work, provision
of fair treatment to third parties, assurance of adequate re-
covery by the federal deposit insurance fund, and enable-
ment of reasonably priced services. Within the federal sys-
tem, at least, we have decided that that function of weighing
and appraising “‘is more appropriately for those who write
the laws, rather than for those who interpret them.””  North-
west Airlines, supra, at 98, n. 41 (quoting Gilman, supra,
at 513).

We conclude that this is not one of those extraordinary
cases in which the judicial creation of a federal rule of
decision is warranted. As noted earlier, the parties are
in agreement that if state law governs it is the law of Cali-
fornia; but they vigorously disagree as to what that law
provides. We leave it to the Ninth Circuit to resolve that
point. The judgment is reversed and the case remanded
for proceedings consistent with this opinion.

So ordered.
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JUSTICE STEVENS, with whom JUSTICE BLACKMUN, JUS-
TICE O’CONNOR, and JUSTICE SOUTER join, concurring.

While I join the Court’s opinion, I add this comment to
emphasize an important difference between federal courts
and state courts. It would be entirely proper for a state
court of general jurisdiction to fashion a rule of agency law
that would protect creditors of an insolvent corporation from
the consequences of wrongdoing by corporate officers even if
the corporation itself, or its shareholders, would be bound by
the acts of its agents. Indeed, a state court might well at-
tach special significance to the fact that the interests of tax-
payers as well as ordinary creditors will be affected by the
rule at issue in this case. Federal courts, however, “unlike
their state counterparts, are courts of limited jurisdiction
that have not been vested with open-ended lawmaking pow-
ers.” Northwest Airlines, Inc. v. Transport Workers, 451
U.S. 77,95 (1981). Because state law provides the basis for
respondent FDIC’s claim, that law also governs both the ele-
ments of the cause of action and its defenses. Unless Con-
gress has otherwise directed, the federal court’s task is
merely to interpet and apply the relevant rules of state law.

Cases like this one, however, present a special problem.
They raise issues, such as the imputation question here, that
may not have been definitively settled in the state jurisdic-
tion in which the case is brought, but that nevertheless must
be resolved by federal courts. The task of the federal
judges who confront such issues would surely be simplified
if Congress had provided them with a uniform federal rule
to apply. As matters stand, however, federal judges must
do their best to estimate how the relevant state courts would
perform their lawmaking task, and then emulate that some-
times purely hypothetical model. The Court correctly
avoids any suggestion about how the merits of the imputa-
tion issue should be resolved on remand or in similar cases
that may arise elsewhere. “The federal judges who deal
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regularly with questions of state law in their respective dis-
tricts and circuits are in a better position than we to deter-
mine how local courts would dispose of comparable issues.”
Butner v. United States, 440 U. S. 48, 58 (1979).
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HOWLETT ». BIRKDALE SHIPPING CO., S. A.

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR
THE THIRD CIRCUIT

No. 93-670. Argued April 20, 1994—Decided June 13, 1994

Petitioner Howlett, a longshoreman employed by stevedore Northern
Shipping Co., was injured when he slipped and fell on a sheet of clear
plastic that had been placed under bags he was discharging from a cargo
hold on a ship owned and operated by respondent Birkdale Shipping Co.
He filed suit against Birkdale under §5(b) of the Longshore and Harbor
Workers’ Compensation Act, which requires shipowners to exercise or-
dinary care to maintain a ship and its equipment in a condition so that
an expert and experienced stevedore can load and unload cargo with
reasonable safety. As a corollary to this “turnover duty,” a shipowner
must warn the stevedore of latent hazards that are known or should be
known to the shipowner. Here, the evidence showed that the vessel
had supplied the plastic to the loading stevedore in Guayaquil, Ecuador,
and that that stevedore had placed it under the bags, even though this
was improper. Howlett charged that Birkdale was negligent in failing
to warn Northern and its employees of this dangerous condition. The
District Court granted Birkdale summary judgment, finding that How-
lett had not demonstrated that Birkdale had actual knowledge of the
hazardous condition, and that the condition was not open and obvious.
It declined to infer such knowledge from the fact that the vessel had
supplied the Guayaquil stevedore with the plastic or that the vessel’s
crew was present during the loading operation. Even if the plastic’s
improper use was apparent to the crew in Guayaquil, the court added,
then it was also an open and obvious condition for which Howlett could
not recover. The Court of Appeals affirmed.

Held:

1. A vessel’s turnover duty to warn of latent defects in the cargo stow
is narrow. As a general rule, the duty to warn attaches only to hazards
that are not known to the stevedore and that would be neither obvious
to, nor anticipated by, a skilled stevedore in the competent performance
of its work. Scindia Steam Nav. Co. v. De los Santos, 451 U. S. 156,
167. Subjecting vessels to suit for injuries that could be so anticipated
would upset the balance Congress was careful to strike when it amended
the Act in 1972 to shift more of the responsibility for compensating
injured longshoremen to stevedores, who are best able to avoid acci-
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dents during cargo operations. In addition, absent a vessel’s actual
knowledge of a hazard, the turnover duty attaches only if the exercise
of reasonable care would place upon the vessel an obligation to inspect
for or discover the hazard’s existence. Contrary to Howlett’s submis-
sion, however, the exercise of reasonable care does not require a vessel
to supervise the ongoing operations of the loading stevedore or other
stevedores handling the cargo before it arrives in port, or to inspect the
completed stow, to discover hazards in the cargo stow. Pp. 96-105.

2. The District Court erred in resting summary judgment on the
ground that the vessel had no actual knowledge of the hazard leading to
Howlett’s injury. Some crew members, who might have held positions
such that their knowledge should be attributed to the vessel, might have
observed the plastic being placed under the bags during the loading
process. The court’s additional theory that the condition would have
been open and obvious to the stevedore during unloading had it been
obvious to the crew may also prove faulty, being premised on the ves-
sel’s state of affairs during loading, not discharge. Of course, the vessel
may be entitled to summary judgment, since there is evidence that the
plastic was visible during unloading, and since Howlett must demon-
strate that the alleged hazard would not have been obvious to, or antici-
pated by, a skilled and competent stevedore at the discharge port.
Pp. 105-106.

998 F. 2d 1003, vacated and remanded.

KENNEDY, J., delivered the opinion for a unanimous Court.

Charles Sovel argued the cause for petitioner. With him
on the briefs was Stanley B. Gruber.

Carl D. Buchholz III argued the cause for respondent.
With him on the brief was Michael P. Zipfel.*

JUSTICE KENNEDY delivered the opinion of the Court.

Under §5(b) of the Longshore and Harbor Workers’ Com-
pensation Act, 33 U. S. C. §905(b), a shipowner must exercise
ordinary care to maintain the ship and its equipment in a

*Thomas D. Wilcox and Charles T. Carroll, Jr., filed a brief for the
National Association of Waterfront Employers as amicus curiae urging
reversal.

Graydon S. Staring and John A. Flynn filed a brief for the American
Institute of Merchant Shipping as amicus curiae urging affirmance.
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condition so that an expert and experienced stevedore can
load and unload cargo with reasonable safety. As a corollary
to this duty, the shipowner must warn the stevedore of latent
hazards, as the term is defined in maritime law, that are
known or should be known to the shipowner. This case re-
quires us to define the circumstances under which a ship-
owner must warn of latent hazards in the cargo stow or

cargo area.
I

The case arrives after a grant of summary judgment to
respondent Birkdale Shipping Co., S. A., so we consider the
facts in the light most favorable to petitioner Albert Howlett.
Howlett, a longshoreman employed in the Port of Philadel-
phia by stevedore Northern Shipping Co., was injured while
discharging bags of cocoa beans from a cargo hold on the MV
Presidente Ibanez, a ship owned and operated by Birkdale.
During the unloading operation, Howlett and three other
longshoremen hooked up a draft, or load, of bags stowed on
the tween deck of the hold. When the ship’s boom lifted the
draft out of the hold, an 8-square-foot area of the tween deck
was exposed. Howlett, who was standing on surrounding
bags, jumped down about three feet to the deck, where he
slipped and fell on a sheet of clear plastic that had been
placed under the cargo. As a result of his fall, Howlett sus-
tained serious injuries that have disabled him from return-
ing to work as a longshoreman.

Howlett brought suit against Birkdale under §5(b) of the
Act. Both parties agreed that it is customary to lay paper
and plywood on a steel deck to protect a stow of cocoa beans
against condensation damage. They also agreed that, for
purposes of protecting the beans, it was improper to use
plastic, which tends to aggravate condensation damage
rather than prevent it. Evidence adduced during pretrial
proceedings suggested that the independent stevedore en-
gaged by Birkdale to load the beans in Guayaquil, Ecuador,
had placed the plastic on the tween deck. Further evidence
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showed that the vessel had supplied the Guayaquil stevedore
with the plastic, along with other material used in stowing
cargo, including paper, plywood, and dunnage. Howlett
claimed that before jumping to the deck he did not see the
plastic, which was covered by dirt and debris. He charged
that Birkdale was negligent in failing to warn Northern and
its longshoremen-employees of this dangerous condition.

The United States District Court for the Eastern District
of Pennsylvania granted summary judgment in favor of Birk-
dale. Relying upon Derr v. Kawasaki Kisen K. K., 835 F. 2d
490 (CAS3 1987), cert. denied, 486 U. S. 1007 (1988), the court
held that Howlett, to prevail on his failure-to-warn claim, had
to demonstrate that Birkdale had actual knowledge of the
hazardous condition and that the condition was not open and
obvious. After reviewing the record, the court concluded
that Howlett had failed to present evidence sufficient to sus-
tain his claim. The court declined to infer that Birkdale had
actual knowledge of the condition from the fact that it had
supplied the Guayaquil stevedore with the plastic, reasoning
that “being the supplier of equipment does not necessarily
imply knowledge of its intended purpose.” App. to Pet. for
Cert. 4a. The court further declined to infer actual knowl-
edge from the fact that the members of the vessel’s crew
were present on the top deck during the loading operation.
And even if the Guayaquil stevedore’s improper use of plastic
had been apparent to the crew, the court continued, “then
it readily transpires that this was an open and obvious con-
dition” for which Howlett could not recover. Ibid. The
Court of Appeals affirmed without opinion, judgt. order re-
ported at 998 F. 2d 1003 (CA3 1993).

We granted certiorari, 510 U. S. 1039 (1994), to resolve a
conflict among the Circuits regarding the scope of the ship-
owners’ duty to warn of latent hazards in the cargo stow, an
inquiry that depends in large part upon the nature of the
shipowners’ duty to inspect for such defects. Compare Derr
v. Kawasaki Kisen K. K., supra (vessel need not inspect or
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supervise the loading stevedore’s cargo operations for the
benefit of longshoremen in later ports), with Turner v. Japan
Lines, Ltd., 651 F. 2d 1300 (CA9 1981) (vessel must supervise
a foreign stevedore’s loading operations), cert. denied, 459
U. S. 967 (1982).

II

The Longshore and Harbor Workers’ Compensation Act,
44 Stat. 1424, as amended, 33 U. S. C. §901 et seq., establishes
a comprehensive federal workers’ compensation program
that provides longshoremen and their families with medical,
disability, and survivor benefits for work-related injuries and
death. See generally T. Schoenbaum, Admiralty and Mari-
time Law § 6-6 (1987); M. Norris, Law of Maritime Personal
Injuries §§4:11, 4:22-4:29 (4th ed. 1990). The injured long-
shoreman’s employer—in most instances, an independent
stevedore, see Edmonds v. Compagnie Generale Transat-
lantique, 443 U. S. 256, 263-264 (1979)—must pay the statu-
tory benefits regardless of fault, but is shielded from any
further liability to the longshoreman. See 33 U. S. C. §§904,
905(a); Norris, supra, §§4:7-4:10.

The longshoreman also may seek damages in a third-party
negligence action against the owner of the vessel on which
he was injured, and may do so without forgoing statutory
compensation if he follows certain procedures. See Estate
of Cowart v. Nicklos Drilling Co., 505 U. S. 469 (1992). Sec-
tion 5(b) provides in relevant part:

“In the event of injury to a person covered under this
Act caused by the negligence of a vessel, then such per-
son . . . may bring an action against such vessel as a
third party . .., and the employer shall not be liable to
the vessel for such damages directly or indirectly and
any agreements or warranties to the contrary shall be
void. . . . The liability of the vessel under this subsection
shall not be based upon the warranty of seaworthiness
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or a breach thereof at the time the injury occurred.” 33
U. S. C. §905(b).

This provision, enacted as part of the extensive 1972 amend-
ments to the Act, effected fundamental changes in the nature
of the third-party action. First, it abolished the longshore-
man’s pre-existing right to sue a shipowner based upon the
warranty of seaworthiness, a right that had been established
in Seas Shipping Co. v. Sieracki, 328 U. S. 85 (1946). Sec-
tion 5(b) also eliminated the stevedore’s obligation, imposed
by Ryan Stevedoring Co. v. Pan-Atlantic S. S. Corp., 350
U. S. 124 (1956), to indemnify a shipowner, if held liable to a
longshoreman, for breach of the stevedore’s express or im-
plied warranty to conduct cargo operations with reasonable
safety. See generally Scindia Steam Nav. Co. v. De los San-
tos, 451 U. S. 156, 165 (1981); G. Gilmore & C. Black, Law
of Admiralty §6-57, pp. 449-455 (2d ed. 1975) (hereinafter
Gilmore & Black). Other sections of the 1972 amendments
provided for a substantial increase in the statutory benefits
injured longshoremen are entitled to receive from their
stevedore-employers. See Northeast Marine Terminal Co.
v. Caputo, 432 U. S. 249, 261-262 (1977); Gilmore & Black
§6-46, at 411; Note, 13 Tulane Mar. L. J. 163, 163-164 (1988).
The design of these changes was to shift more of the re-
sponsibility for compensating injured longshoremen to the
party best able to prevent injuries: the stevedore-employer.
See Scindia Steam, 451 U. S., at 171. Subjecting vessels
to suit for injuries that could be anticipated and prevented
by a competent stevedore would threaten to upset the bal-
ance Congress was careful to strike in enacting the 1972
amendments.

The question whether Howlett produced evidence suffi-
cient to hold Birkdale liable for his injuries turns on the
meaning of the term “negligence” in §5(b). Because Con-
gress did not “specify the acts or omissions of the vessel that
would constitute negligence,” the contours of a vessel’s duty
to longshoremen are “left to be resolved through the ‘appli-
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cation of accepted principles of tort law and the ordinary
process of litigation.”” Id., at 165-166.

The starting point in this regard must be our decision in
Scindia Steam, which outlined the three general duties ship-
owners owe to longshoremen. The first, which courts have
come to call the “turnover duty,” relates to the condition of
the ship upon the commencement of stevedoring operations.
See id., at 167. The second duty, applicable once stevedor-
ing operations have begun, provides that a shipowner must
exercise reasonable care to prevent injuries to longshoremen
in areas that remain under the “active control of the vessel.”
Ibid. The third duty, called the “duty to intervene,” con-
cerns the vessel’s obligations with regard to cargo operations
in areas under the principal control of the independent steve-
dore. See id., at 167-178.

The allegations of Howlett’s complaint, and the facts ad-
duced during pretrial proceedings, implicate only the vessel’s
turnover duty. We provided a brief statement of the turn-
over duty in Federal Marine Terminals, Inc. v. Burnside
Shipping Co., 394 U. S. 404 (1969): A vessel must “exercise
ordinary care under the circumstances” to turn over the ship
and its equipment and appliances “in such condition that an
expert and experienced stevedoring contractor, mindful of
the dangers he should reasonably expect to encounter, aris-
ing from the hazards of the ship’s service or otherwise, will
be able by the exercise of ordinary care” to carry on cargo
operations “with reasonable safety to persons and property.”
Id., at 416-417, n. 18 (internal quotation marks omitted); see
also Scindia Steam, 451 U. S., at 167. A corollary to the
turnover duty requires the vessel to warn the stevedore “of
any hazards on the ship or with respect to its equipment,”
so long as the hazards “are known to the vessel or should be
known to it in the exercise of reasonable care,” and “would
likely be encountered by the stevedore in the course of his
cargo operations[,] are not known by the stevedore[,] and
would not be obvious to or anticipated by him if reasonably
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competent in the performance of his work.” Ibid., citing
Marine Terminals, supra, at 416, n. 18. Although both
components of the turnover duty are related in various re-
spects, Howlett confines his case to an allegation that Birk-
dale failed to warn that the tween deck was covered with
plastic rather than (as is ordinarily the case) paper and
plywood.

Most turnover cases brought under § 5(b) concern the con-
dition of the ship itself or of equipment on the ship used
in stevedoring operations. See, e. g., Bjaranson v. Botelho
Shipping Corp., Manila, 873 F. 2d 1204 (CA9 1989) (no hand-
hold on coaming ladder); Griffith v. Wheeling-Pittsburgh
Steel Corp., 610 F. 2d 116 (CA3 1979) (defective hatch covers),
remanded, 451 U. S. 965, reinstated, 657 F. 2d 25 (CA3 1981),
cert. denied, 456 U. S. 914 (1982); Scalafani v. Moore McCor-
mack Lines, Inc., 388 F. Supp. 897 (EDNY) (no handrail on
platform linking gangway and deck), aff’d without opinion,
535 F. 2d 1243 (CA2 1975). 'The turnover duty to warn, how-
ever, may extend to certain latent hazards in the cargo stow.
This is so because an improper stow can cause injuries to
longshoremen, see, e. g., Atlantic & Gulf Stevedores, Inc. v.
Ellerman Lines, Ltd., 369 U. S. 355 (1962); Ryan Stevedoring
Co. v. Pan-Atlantic S. S. Corp., 350 U. S. 124 (1956); Clay v.
Lykes Bros. S. S. Co., 525 F. Supp. 306 (ED La. 1981); The
Etna, 43 F. Supp. 303 (ED Pa. 1942), and thus is among the
“hazards on the ship” to which the duty to warn attaches.
Scindia Steam, 451 U. S., at 167.

The precise contours of the duty to warn of latent hazards
in the cargo stow must be defined with due regard to the
concurrent duties of the stevedore and to the statutory
scheme as a whole. It bears repeating that the duty at-
taches only to latent hazards, defined in this context as haz-
ards that would be neither obvious to nor anticipated by a
competent stevedore in the ordinary course of cargo opera-
tions. In addition, the vessel’s duty to warn is confined to
latent hazards that “are known to the vessel or should be
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known to it in the exercise of reasonable care.” Ibid. Ab-
sent actual knowledge of a hazard, then, the duty to warn
may attach only if the exercise of reasonable care would
place upon the shipowner an obligation to inspect for, or dis-
cover, the hazard’s existence. See Kirsch v. Plovidba, 971
F. 2d 1026, 1029 (CAS3 1992) (“[T]he shipowner’s duty to warn
the stevedore of hidden dangers necessarily implies a duty
to inspect to discover those dangers”).

Howlett, relying upon the Restatement (Second) of Torts
§412 (1965), maintains that a vessel’s obligations in this re-
gard are broad. Section 412 provides that an owner of land
or chattels who hires an independent contractor must take
reasonable steps to “ascertain whether the land or chattel is
in reasonably safe condition after the contractor’s work is
completed.” In light of this provision, Howlett argues that
“a shipowner, who has hired an independent contractor ste-
vedore to perform the work of loading cargo aboard its ship,
has a duty to make ‘reasonable’ (not continuous) inspections”
during and after cargo operations to discover dangerous con-
ditions in the stow. Brief for Petitioner 27.

We decline to adopt Howlett’s proposal. As an initial mat-
ter, we repeat our caveat that the Restatement’s land-based
principles, “while not irrelevant, do not furnish sure guid-
ance” in maritime cases brought under §5(b). Scindia
Steam, 451 U. S., at 168, n. 14. On a more fundamental level,
Howlett’s contention that a vessel must make reasonable in-
spections, both during and after stevedoring operations, to
discover defects in the stow contradicts the principles under-
lying our decision in Scindia Steam. The plaintiff long-
shoreman in Scindia Steam, injured by cargo that fell from
a defective winch, alleged that the shipowner should have
intervened in the stevedoring operations and repaired the
winch before permitting operations to continue. The case
thus turned not upon the turnover duty but upon the scope
of the vessel’s duty to intervene once cargo operations have
begun. We held that the duty to intervene, in the event the
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vessel has no knowledge of the hazardous condition, is lim-
ited: “[Albsent contract provision, positive law, or custom to
the contrary,” a vessel “has no general duty by way of super-
vision or inspection to exercise reasonable care to discover
dangerous conditions that develop within the confines of the
cargo operations that are assigned to the stevedore.” Id.,
at 172.

The rule relieving vessels from this general duty rests
upon “the justifiable expectations of the vessel that the ste-
vedore would perform with reasonable competence and see
to the safety of the cargo operations.” Ibid.; see also Hugev
v. Dampskisaktieselskabet Int’l, 170 F. Supp. 601, 609-610
(SD Cal. 1959), aff’d sub nom. Metropolitan Stevedore Co. v.
Dampskisaktieselskabet Int’l, 274 F. 2d 875 (CA9), cert. de-
nied, 363 U. S. 803 (1960). These expectations derive in part
from §41 of the Act, 33 U.S. C. §941, which requires the
stevedore, as the longshoreman’s employer, to provide a
“reasonably safe” place to work and to take safeguards nec-
essary to avoid injuries. Scindia Steam, 451 U. S., at 170.
The expectations also derive from indemnity cases decided
prior to the 1972 Act, which teach that “the stevedore [is] in
the best position to avoid accidents during cargo operations”
and that “the shipowner [can] rely on the stevedore’s war-
ranty to perform competently.” Id., at 171, citing Italia So-
cieta per Azioni di Navigazione v. Oregon Stevedoring Co.,
376 U. S. 315 (1964); see also 451 U. S., at 175 (safety is “a
matter of judgment committed to the stevedore in the first
instance”). The stevedore’s obligations in this regard may
not be diminished by transferring them to the vessel.

Given the legal and practical realities of the maritime
trade, we concluded in Scindia Steam that imposing a duty
upon vessels to supervise and inspect cargo operations for
the benefit of longshoremen then on board would undermine
Congress’ intent in §5(b) to terminate the vessel’s “auto-
matic, faultless responsibility for conditions caused by the
negligence or other defaults of the stevedore,” id., at 168§,
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and to foreclose liability “based on a theory of unseaworthi-
ness or nondelegable duty,” id., at 172. Agreeing with the
Court, Justice Powell further observed that imposing such a
duty—in light of the stevedore-employer’s right to receive
reimbursement for its payment of statutory compensation if
a longshoreman prevails in a §5(b) action against a vessel,
see Edmonds v. Compagnie Generale Transatlantique, 443
U.S., at 269-270—would “decrease significantly the incen-
tives toward safety of the party in the best position to pre-
vent injuries.” Scindia Steam, supra, at 181 (concurring
opinion); see also Edmonds, supra, at 274 (BLACKMUN, J.,
dissenting). It is also worth noting that an injured long-
shoreman’s acceptance of statutory compensation operates as
an assignment to the stevedore-employer of the longshore-
man’s right to bring suit against the vessel, so long as the
longshoreman does not sue within six months of accepting
compensation. 33 U.S.C. §933(b). Were we to have ac-
cepted the longshoreman’s contentions in Scindia Steam, we
would have run the risk of promoting the kind of collateral
litigation between stevedores and vessels (albeit in a differ-
ent guise) that had consumed an intolerable amount of litiga-
tion costs prior to the 1972 Amendments. See Gilmore &
Black §6-46, at 411.

The foregoing principles, while taken from Scindia
Steam’s examination of the vessel’s duty to intervene, bear
as well on the nature of the vessel’s turnover duty, and hence
on the case before us. We consider first Howlett’s view that
a vessel must make reasonable inspections during stevedor-
ing operations to ensure a proper stow and to detect any
hazards or defects before they become hidden. The benefi-
ciaries of this proposed duty would be longshoremen who
unload or otherwise deal with the cargo at later ports. But
if, as we held in Scindia Steam, a vessel need not supervise
or inspect ongoing cargo operations for the benefit of long-
shoremen then on board, it would make little sense to impose
the same obligation for the benefit of longshoremen at subse-
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quent ports. In practical effect, then, adopting Howlett’s
proposal would impose inconsistent standards upon shipown-
ers as to different sets of longshoremen, and would render
much of our holding in Scindia Steam an empty gesture.

These concerns are mitigated somewhat when a longshore-
man, such as Howlett, works on cargo stowed in a foreign
port and undisturbed by longshoremen in a prior American
port of call. Foreign longshoremen are not covered by the
Act, so requiring vessels to supervise and inspect a foreign
stevedore’s ongoing operations would not be inconsistent
with the precise rule laid down in Scindia Steam. This con-
sideration, however, does not support imposing broader du-
ties upon vessels to inspect cargo loading operations in for-
eign ports. It is settled maritime custom and practice that
the stevedore exercises primary control over the details of a
cargo operation, see Oregon Stevedoring, supra, at 322—323,
and we are given no reason to believe that this is any less
true in foreign ports than in domestic ports.

That is not to say, of course, that the vessel and its crew
remain detached from cargo operations altogether. Most
vessels take responsibility, for instance, for preparing a
stowage plan, which governs where each cargo will be
stowed on the ship. See generally C. Sauerbier & R. Meurn,
Marine Cargo Operations 217-239 (2d ed. 1985). But it is
the stevedore, an independent contractor hired for its exper-
tise in the stowage and handling of cargo, that is charged
with actual implementation of the plan. To impose a duty
upon vessels to exercise scrutiny over a cargo loading opera-
tion to discover defects that may become hidden when the
stow is complete would require vessels to inject themselves
into matters beyond their ordinary province. See Williams,
Shipowner Liability for Improperly Stowed Cargo: Federal
Courts at Sea on the Standard of Care Owed to Off-Loading
Longshoremen, 17 Tulane Mar. L. J. 185, 198-199 (1993); con-
tra Turner v. Japan Lines, Ltd., 651 F. 2d, at 1304 (vessel
“can ensure safety by choosing a reliable foreign stevedore
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[and] supervising its work when necessary”). The proposed
rule would undermine Congress’ intent in §5(b) to eliminate
the vessel’s nondelegable duty to protect longshoremen from
the negligence of others. See Scindia Steam, 451 U. S., at
168-169.

We next consider Howlett’s view that a vessel must make
reasonable inspections after the completion of stevedoring
operations to discover hazards in the stow. There is good
reason to doubt that adopting this rule would have much
practical import. Any hazard uncovered by a shipowner
who inspects a completed stow would, as a matter of course,
be discovered in a subsequent port by a stevedore “reason-
ably competent in the performance of his work.” Id., at 167.
As discussed above, shipowners engage a stevedore for its
expertise in cargo operations and are entitled to assume that
a competent stevedore will be able to identify and cope with
defects in the stow. See id., at 171; Hugev v. Dampskisak-
tieselskabet Int’l, 170 F. Supp., at 609-610. Once loading
operations are complete, it follows that any dangers arising
from an improper stow would be “at least as apparent to the
[stevedore] as to the [shipowner].” Atlantic & Gulf Steve-
dores, Inc. v. Ellerman Lines, Ltd., 369 U. S., at 366 (Stew-
art, J., dissenting). Because there can be no recovery under
§5(b) for a vessel’s failure to warn of dangers that would be
apparent to a longshoreman of reasonable competence, Scin-
dia Steam, supra, at 167, nothing would be accomplished by
imposing a duty upon vessels to inspect the stow upon com-
pletion of cargo operations. That is reason enough to re-
ject it.

For the purposes of delineating the scope of a shipowner’s
turnover duty, then, the cargo stow is separate and distinct
from other aspects of the ship. When between ports, the
vessel and its crew have direct access to (and control over)
the ship itself and its gear, equipment, and tools. The ves-
sel’s responsibilities to inspect these areas of the ship are
commensurate with its access and control, bearing in mind,
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of course, that negligence, rather than unseaworthiness, is
the controlling standard where longshoremen are concerned.
Because the vessel does not exercise the same degree of op-
erational control over, and does not have the same access to,
the cargo stow, its duties with respect to the stow are limited
by comparison. See Robertson v. Tokar Shosen K. K., 655
F. Supp. 152, 154 (ED Pa.), aff’d, 835 F. 2d 490 (CA3 1987),
cert. denied, 486 U. S. 1007 (1988).

In sum, the vessel’s turnover duty to warn of latent defects
in the cargo stow and cargo area is a narrow one. The duty
attaches only to latent hazards, defined as hazards that are
not known to the stevedore and that would be neither obvi-
ous to nor anticipated by a skilled stevedore in the competent
performance of its work. Scindia Steam, 451 U. S., at 167.
Furthermore, the duty encompasses only those hazards that
“are known to the vessel or should be known to it in the
exercise of reasonable care.” Ibid. Contrary to Howlett’s
submission, however, the exercise of reasonable care does
not require the shipowner to supervise the ongoing opera-
tions of the loading stevedore (or other stevedores who han-
dle the cargo before its arrival in port) or to inspect the
completed stow.

I11

We turn to the proper disposition of this case. As the
Court of Appeals did not issue an opinion, we have before us
only the District Court’s statement of its reasons for grant-
ing summary judgment in favor of Birkdale. The vessel
having been under no obligation to supervise and inspect the
cargo loading operations, and no other theory for charging
the vessel with constructive knowledge having been ad-
vanced, the District Court was correct to inquire whether
the vessel had actual knowledge of the tween deck’s condi-
tion. The District Court found it undisputed that there was
no actual knowledge. At this stage of the proceedings, how-
ever, we cannot conclude that summary judgment can rest
on this ground. There is sufficient evidence in the record
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to support a permissible inference that, during the loading
process, some crew members, who might have held positions
such that their knowledge should be attributed to the vessel,
did in fact observe the plastic on the tween deck. And the
District Court’s alternative theory that even if some crew
members were aware of the condition during loading opera-
tions, then the condition also would have been open and obvi-
ous to a stevedore during unloading operations, may prove
faulty as well, being premised on the state of affairs when
the vessel took on cargo, not during discharge at the port
where Howlett was injured.

All this does not mean that the vessel is not entitled to
summary judgment. Howlett’s own witnesses stated that
the plastic was visible, even from the top deck, during un-
loading operations. Howlett must overcome these submis-
sions, for even assuming the vessel had knowledge of the
tween deck’s condition, he must further demonstrate that the
alleged hazard would have been neither obvious to nor antici-
pated by a skilled and competent stevedore at the discharge
port. This contention, however, was not addressed by the
District Court and was not explored in detail here. We
think it the better course to remand the case to the Court of
Appeals so that it, or the District Court, can address in the
first instance these and other relevant points upon a review
of the entire record made in support of the vessel’s motion
for summary judgment.

For these reasons, the judgment of the Court of Appeals
is vacated, and the case is remanded for further proceedings
consistent with this opinion.

It is so ordered.
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California law requires employers to pay all wages due immediately upon
an employee’s discharge, Labor Code §201; imposes a penalty for refusal
to pay promptly, §203; and places responsibility for enforcing these pro-
visions on the Commissioner of Labor. After petitioner Livadas’s em-
ployer refused to pay her the wages owed upon her discharge, but paid
them a few days later, she filed a penalty claim. The Commissioner
replied with a form letter construing Labor Code §229 as barring him
from enforcing such claims on behalf of individuals like Livadas, whose
employment terms and conditions are governed by a collective-
bargaining agreement containing an arbitration clause. Livadas
brought this action under 42 U. 8. C. §1983, alleging that the nonen-
forcement policy was pre-empted by federal law because it abridged
her rights under the National Labor Relations Act (NLRA). The Dis-
trict Court granted her summary judgment, rejecting the Commission-
er’s defense that the claim was pre-empted by §301 of the Labor-
Management Relations Act, 1947 (LMRA). Although acknowledging
that the NLRA gives Livadas a right to bargain collectively and that
§1983 would supply a remedy for official deprivation of that right, the
Court of Appeals reversed, concluding that no federal right had been
infringed because Livadas’s case reduced to an assertion that the Com-
missioner had misinterpreted state law, namely §229.

Held:
1. The Commissioner’s policy is pre-empted by federal law.
Pp. 116-132.

(@) This case is fundamentally no different from Nash v. Florida
Industrial Comm’n, 389 U. S. 235, 239, in which the Court held that a
state rule predicating benefits on refraining from conduct protected by
federal labor law was pre-empted because it interfered with congres-
sional purpose. The Commissioner’s policy, which requires Livadas to
choose between Labor Code and NLRA rights, cannot be reconciled
with a federal statutory scheme premised on the centrality of collective
bargaining and the desirability of arbitration. Pp. 116-118.

(b) The Commissioner’s answers to the foregoing conclusion flow
from two significant misunderstandings of law. First, the assertion
that the nonenforcement policy must be valid because § 229 is consistent
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with federal law is premised on irrelevant relationships and leads to the
wrong question: Pre-emption analysis turns on the policy’s actual con-
tent and its real effect on federal rights, not on whether §229 is valid
under the Federal Constitution or whether the policy is, as a matter of
state law, a proper interpretation of §229. Second, the argument that
a “rational basis” supports the distinction the policy draws between em-
ployees represented by unions and those who are not mistakes a validity
standard under the Equal Protection and Due Process Clauses for what
the Supremacy Clause requires: a determination whether the state rule
conflicts with the federal law. Pp. 118-121.

(c) This Court’s decisions according pre-emptive effect to LMRA
§301 foreclose even a colorable argument that a claim under Labor Code
§203 was pre-empted here, since they establish that the section does
not broadly pre-empt nonnegotiable employee rights conferred by state
law; that it is a claim’s legal character, as independent of rights under
the collective-bargaining agreement, that decides whether a state cause
of action may go forward; and that when liability is governed by inde-
pendent state law and the meaning of contract terms is not in dispute,
the bare fact that a collective-bargaining agreement is consulted for
damage computation is no reason to extinguish the state-law claim.
See, e. g., Allis-Chalmers Corp. v. Lueck, 471 U. S. 202, and Lingle v.
Norge Diwv. of Magic Chef, Inc., 486 U.S. 399. Here, the primary text
for deciding whether Livadas was entitled to a penalty was not the
collective-bargaining agreement, but a calendar. The only issue raised
by her claim, whether her employer willfully failed to pay her wages
promptly upon severance, was a question of state law entirely independ-
ent of the agreement. Absent any indication that there was a dispute
over the penalty amount, the simple need to refer to bargained-for wage
rates in computing the penalty is irrelevant. Pp. 121-125.

(d) The Commissioner’s attempt before this Court to recast the
nonenforcement policy as expressing a “conscious decision” to keep the
State’s “hands off” the claims of employees protected by collective-
bargaining agreements, either because the Commissioner’s efforts and
resources are more urgently needed by others or because official re-
straint will actually encourage the collective-bargaining and arbitral
processes favored by federal law, is rejected. If the policy were in fact
animated by the first of these late-blooming rationales, the Commission-
er’s emphasis on the need to avoid “interpret[ing]” or “applyling]”
collective-bargaining agreements would be entirely misplaced. Nor is
the second asserted rationale convincing, since enforcement under the
policy does not turn on the bargain struck by the contracting parties or
on whether the contractual wage rate is even arbitrable, but simply on
the fact that the parties have consented to arbitration. The suggestion
that the policy is meant to stimulate freewheeling bargaining over
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wage payments to discharged workers contradicts Labor Code §219,
which expressly and categorically prohibits the modification of rules
under the Code by “private agreement.” Even at face value, however,
the “hands off” label poses special dangers that advantages conferred
by federal law will be canceled out and its objectives undermined, and
those dangers are not laid to rest by professions of the need for govern-
mental neutrality in labor disputes. Similarly, the vague assertions
that the policy advances federal interests are not persuasive, since this
Court has never suggested that the federal bias toward bargaining is to
be served by forcing employees and employers to bargain for what they
would otherwise be entitled to under state law. Fort Halifax Packing
Co. v. Coyne, 482 U. S. 1, and the federal and state “opt-out” laws cited
by the Commissioner, distinguished. Pp. 126-132.

2. Livadas is entitled to seek relief under §1983 for the Commis-
sioner’s abridgment of her NLRA right to complete the collective-
bargaining process and agree to an arbitration clause. That right is at
least immanent in the NLRA’s structure, if it is not provided in so many
words by the statutory text, and the obligation to respect it on the part
of those acting under color of law is not vague or amorphous. More-
over, Congress has given no indication of any intent to foreclose actions
like Livadas’s, and there is no cause for special caution here. See
Golden State Tramsit Corp. v. Los Angeles, 493 U.S. 103, 108-112.
Pp. 132-135.

987 F. 2d 552, reversed.

SOUTER, J., delivered the opinion for a unanimous Court.

Richard G. McCracken argued the cause for petitioner.
With him on the briefs was Michael T. Anderson.

Malcolm L. Stewart argued the cause for the United
States as amicus curiae urging reversal. With him on the
brief were Solicitor General Days, Deputy Solicitor Gen-
eral Wallace, Amy L. Wax, Linda Sher, and Norton J. Come.

H. Thomas Cadell, Jr., argued the cause and filed a brief
for respondent.™

*Briefs of amici curiae urging reversal were filed for the Allied Educa-
tional Foundation by Bertram R. Gelfand and Jeffrey C. Dannenberg; and
for the American Federation of Labor and Congress of Industrial Orga-
nizations by Mark Schneider, Marsha S. Berzon, Laurence Gold, and
Walter Kamiat.

Briefs of amici curiae urging affirmance were filed for the Chamber
of Commerce of the United States et al. by Marshall B. Babson, Stanley
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JUSTICE SOUTER delivered the opinion of the Court.

California law requires employers to pay all wages due
immediately upon an employee’s discharge, imposes a pen-
alty for refusal to pay promptly, precludes any private con-
tractual waiver of these minimum labor standards, and
places responsibility for enforcing these provisions on the
State Commissioner of Labor (Commissioner or Labor Com-
missioner), ostensibly for the benefit of all employees. Re-
spondent, the Labor Commissioner,! has construed a further
provision of state law as barring enforcement of these wage
and penalty claims on behalf of individuals like petitioner,
whose terms and conditions of employment are governed by
a collective-bargaining agreement containing an arbitration
clause. We hold that federal law pre-empts this policy, as
abridging the exercise of such employees’ rights under the
National Labor Relations Act (NLRA or Act), 29 U.S. C.
§151 et seq., and that redress for this unlawful refusal to
enforce may be had under 42 U. S. C. § 1983.

I

Until her discharge on January 2, 1990, petitioner Karen
Livadas worked as a grocery clerk in a Vallejo, California,
Safeway supermarket. The terms and conditions of her em-
ployment were subject to a collective-bargaining agreement
between Safeway and Livadas’s union, Local 373 of the
United Food and Commercial Workers, AFL-CIO. Unex-
ceptionally, the agreement provided that “[d]isputes as to the
interpretation or application of the agreement,” including
grievances arising from allegedly unjust discharge or sus-
pension, would be subject to binding arbitration. See Food

R. Strauss, Stephen A. Bokat, Mona C. Zeiberg, Jan Amundson, and
Quentin Riegel; and for the Employers Group et al. by Steven G. Drapkin.

! Respondent Bradshaw has succeeded Lloyd Aubry, the original named
defendant in this action, as Labor Commissioner and has been substituted
as a party before this Court. See this Court’s Rule 35.3.
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Store Contract, United Food & Commercial Workers Union,
Local 373, AFL-CIO, Solano and Napa Counties §§ 18.2, 18.3
(Mar. 1, 1989-Feb. 29, 1992) (Food Store Contract).? When
notified of her discharge, Livadas demanded immediate pay-
ment of wages owed her, as guaranteed to all California
workers by state law, see Cal. Lab. Code Ann. §201 (West
1989),% but her store manager refused, referring to the com-
pany practice of making such payments by check mailed from
a central corporate payroll office. On January 5, 1990, Liva-
das received a check from Safeway, in the full amount owed
for her work through January 2.

On January 9, 1990, Livadas filed a claim against Safeway
with the California Division of Labor Standards Enforce-
ment (DLSE or Division), asserting that under §203 of the
Labor Code the company was liable to her for a sum equal
to three days’ wages, as a penalty for the delay between
discharge and the date when payment was in fact re-

2Section 18.1 of the collective-bargaining agreement defines a “griev-
ance” as a “dispute . . . involving or arising out of the meaning, interpreta-
tion, application or alleged violation” of the agreement.

Section 18.8 provides that “[iln the case of a direct wage claim . . .
which does not involve an interpretation of any of the provisions of this
Agreement, either party may submit such claim for settlement to either
the grievance procedure provided for herein or to any other tribunal or
agency which is authorized and empowered to effect such a settlement.”

3 California Labor Code § 201 provides in pertinent part: “If an employer
discharges an employee, the wages earned and unpaid at the time of dis-
charge are due and payable immediately.” It draws no distinction be-
tween union-represented employees and others.

Under another provision of California law, Labor Code § 219, the protec-
tions of §201 (and of other rules governing the frequency and form of
wage payments) “can [not] in any way be contravened or set aside by
private agreement, whether written, oral, or implied,” although employers
are free to pay wages more frequently, in greater amounts, or at an earlier
date than ordained by these state rules; cf. §204.2 (executive, administra-
tive, and professional employees may negotiate through collective bargain-
ing for pay periods different from those required by state law).



112 LIVADAS ». BRADSHAW

Opinion of the Court

ceived. Livadas requested the Commissioner to enforce
the claim.®

By an apparently standard form letter dated February 7,
1990, the Division notified Livadas that it would take no
action on her complaint:

“It is our understanding that the employees work-
ing for Safeway are covered by a collective bargaining
agreement which contains an arbitration clause. The
provisions of Labor Code Section 229 preclude this Divi-
sion from adjudicating any dispute concerning the inter-
pretation or application of any collective bargaining
agreement containing an arbitration clause.

“Labor Code Section 203 requires that the wages con-
tinue at the ‘same rate’ until paid. In order to establish
what the ‘same rate’ was, it is necessary to look to the

4That section provides that when an employer “willfully fails” to comply
with the strictures of §201 and fails to pay “any wages” owed discharged
employees, “the wages of such employees shall continue as a penalty from
the due date thereof at the same rate until paid or until an action therefor
is commenced; but such wages shall not continue for more than 30 days.”
Cal. Lab. Code Ann. §203 (West 1989).

In her DLSE claim form, Livadas made plain that she did not dispute
Safeway’s calculation of the wages owed, but sought only the penalty for
the employer’s late tender. App. 18.

5Under state law, the Commissioner of Labor is the Division Chief of
the DLSE, see Cal. Lab. Code Ann. §§79, 82(b) (West 1989), and is author-
ized either directly to prosecute a wage or penalty claim on an employee’s
behalf in state court, §98.3(a), or, in the alternative, to initiate informal
hearings under DLSE auspices, see §98(a), in which full relief may be
awarded, §98.1. The Commissioner’s policy with respect to claims by em-
ployees covered by collective-bargaining agreements appears not to distin-
guish between these two modes of proceeding, and, accordingly, we will
refer, as the parties largely do, to her policy as a categorical refusal to
“enforce” such claims. Although Labor Code §218 states that “[nlothing
in this article shall limit the right of any wage claimant to sue . .. for any
wages or penalty due him,” another provision, §218.5, authorizes attor-
ney’s fee awards to prevailing parties in wage and penalty disputes, mak-
ing individual litigation a somewhat risky prospect, and DLSE enforce-
ment remains in any event the more realistic avenue for modest claims.
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collective bargaining agreement and ‘apply’ that agree-
ment. The courts have pointed out that such an appli-
cation is exactly what the provisions of Labor Code § 229
prohibit.”%  App. 16.

The letter made no reference to any particular aspect of
Livadas’s claim making it unfit for enforcement, and the
Commissioner’s position is fairly taken to be that DLSE en-
forcement of §203 claims, as well as other claims for which
relief is pegged to an employee’s wage rate, is generally
unavailable to employees covered by collective-bargaining
agreements.’

Livadas brought this action in the United States District
Court under Rev. Stat. § 1979, 42 U. S. C. § 1983, alleging that
the nonenforcement policy, reflecting the Commissioner’s
reading of Labor Code §229, was pre-empted as conflicting
with Livadas’s rights under §7 of the NLRA, 49 Stat. 452,
as amended, 29 U.S. C. §157, because the policy placed a

SLabor Code §229 provides: “Actions to enforce the provisions of this
article [Labor Code §§200-243] for the collection of due and unpaid wages
claimed by an individual may be maintained without regard to the exist-
ence of any private agreement to arbitrate. This section shall not apply
to claims involving any dispute concerning the interpretation or appli-
cation of any collective bargaining agreement containing such an arbitra-
tion agreement.” Cf. Perry v. Thomas, 482 U. S. 483 (1987) (§ 229 bar to
waiver defeated by Federal Arbitration Act policy).

All concerned identify the allusion to what “courts” have said to be a
reference to a 1975 decision of the California Court of Appeal, Plumbing,
Heating and Piping Employers Council v. Howard, 53 Cal. App. 3d 828,
126 Cal. Rptr. 406, where the Commissioner was held barred by the stat-
ute from enforcing an “unpaid” wage claim arising from an employee’s
assertion that he was entitled, under collective-bargaining agreements
then in force, to receive a foreman’s rate of pay and not a journeyman’s.

"The Commissioner notes that a small minority of collective-bargaining
agreements lack provisions either setting wage rates or mandating arbi-
tration (and therefore might potentially be enforced under the challenged
policy). But see n. 13, infra; Lingle v. Norge Div. of Magic Chef, Inc.,
486 U. S. 399, 411, n. 11 (1988) (noting that 99% of sampled collective-
bargaining agreements include arbitration clauses).
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penalty on the exercise of her statutory right to bargain col-
lectively with her employer. She stressed that there was
no dispute about the amount owed and that neither she nor
Safeway had begun any grievance proceeding over the pen-
alty.® Livadas sought a declaration that the Commissioner’s
interpretation of § 229 was pre-empted, an injunction against
adherence to the allegedly impermissible policy, and an order
requiring the Commissioner either to process her penalty
claim or (if it would be time barred under state law) pay
her damages in the amount the Commissioner would have
obtained if the Commissioner had moved against the em-
ployer in time.

The District Court granted summary judgment for Liva-
das, holding the labor pre-emption claim cognizable under
§1983, see Golden State Transit Corp. v. Los Angeles, 493
U. S. 103 (1989) (Golden State I1I), and the Commissioner’s
policy pre-empted as interfering with her § 7 right, see, e. g.,
Golden State Tranmsit Corp. v. Los Angeles, 475 U.S. 608
(1986) (Golden State 1), by denying her the benefit of a mini-
mum labor standard, namely, the right to timely payment of
final wages secured by Labor Code §§201 and 203. 749
F. Supp. 1526 (ND Cal. 1990). The District Court treated
as irrelevant the Commissioner’s assertion that the policy
was consistent with state law (e. g., Labor Code §229) and
rejected the defense that it was required by federal law,
namely, §301 of the Labor-Management Relations Act, 1947
(LMRA), 61 Stat. 156, 29 U. S. C. §185(a), which has been
read to pre-empt state-court resolution of disputes turning
on the rights of parties under collective-bargaining agree-

8 Livadas did file a grievance claiming that the discharge had been im-
proper under the collective-bargaining agreement, ultimately obtaining
reinstatement with backpay. While the parties dispute what effect, as a
matter of state law, that recovery would have on Livadas’s right under
§203, neither the pertinent California statutes nor the Commissioner’s
policy at issue here depend on whether a claimant’s termination was for
just cause.
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ments. The District Court explained that resolution of the
claim under §203 “requires reference only to a calendar, not
to the [collective-bargaining agreement],” 749 F. Supp.,
at 1536, and granted petitioner all requested relief. Id., at
1540.°

A divided panel of the Court of Appeals for the Ninth Cir-
cuit reversed. 987 F. 2d 552 (1993). The court acknowl-
edged that federal law gives Livadas a right to engage in
collective bargaining and that § 1983 would supply a remedy
for official deprivation of that right, but the panel majority
concluded that no federal right had been infringed. The
court reasoned that the policy was based on the Commission-
er’s reading of Labor Code §229, whose function of keeping
state tribunals from adjudicating claims in a way that would
interfere with the operation of federal labor policy is, by
definition, consistent with the dictates of federal law. Not-
ing that Livadas did not assert pre-emption of § 229 itself or
object to the California courts’ interpretation of it, the ma-
jority concluded that her case reduced to an assertion that
the Commissioner had misinterpreted state law, an error for
which relief could be obtained in California courts.

Livadas could not claim to be “penalized,” the Appeals
panel then observed, for she stood “in the same position as
every other employee in the state when it comes to seeking
the Commissioner’s enforcement. Every employee . . . is
subject to an eligibility determination, and every employee

. is subject to the risk that the Commissioner will get
it wrong.” 987 F. 2d, at 559. The Ninth Circuit majority
concluded by invoking the “general policies of federal labor
law” strongly favoring the arbitration of disputes and rea-
soning that, “Congress would not want state officials erring

9In the Court of Appeals, Livadas acknowledged that the portion of the
District Court’s order awarding monetary relief against the Commissioner
in her official capacity was likely barred by the Eleventh Amendment, see
Brief for Petitioner 43, n. 20. This and other issues arising from the scope
of the remedy are better left for the courts below on remand.



116 LIVADAS ». BRADSHAW

Opinion of the Court

on the side of adjudicating state law disputes whenever it is
a close call as to whether a claim is preempted.” Id., at
560.1° We granted certiorari, 510 U.S. 1083 (1994), to ad-
dress the important questions of federal labor law implicated
by the Commissioner’s policy, and we now reverse.

II
A

A state rule predicating benefits on refraining from con-
duct protected by federal labor law poses special dangers of
interference with congressional purpose. In Nash v. Flor-
ida Industrial Comm’n, 389 U. S. 235 (1967), a unanimous
Court held that a state policy of withholding unemployment
benefits solely because an employee had filed an unfair labor
practice charge with the National Labor Relations Board
had a “direct tendency to frustrate the purpose of Congress”
and, if not pre-empted, would “defeat or handicap a valid
national objective by . .. withdraw[ing] state benefits . . .
simply because” an employee engages in conduct protected

1Tn dissent, Judge Kozinski countered that by focusing on whether Li-
vadas was entitled to a correct application of state law, the majority had
explored the wrong question. The proper enquiry, the dissent main-
tained, was not whether the Commissioner has discretion under state law
not to enforce wage and penalty claims (which she plainly does) or whether
she need enforce claims if doing so would actually be pre-empted by
federal law (she plainly need not), but whether she may draw the line
for enforcement purposes between individuals covered by collective-
bargaining agreements containing arbitration clauses (whose claims will
sometimes but not always be pre-empted under §301) and those not so
covered. Underscoring that Livadas’s claim would not, in fact, have been
pre-empted had the federal rule been given its proper scope, the dissent
found wanting the majority’s “quasi-pre-emption” rationale, 987 F. 2d, at
562. Judge Kozinski concluded that the Commissioner’s policy, based on
an “honest (though flagrant) mistake of law,” id., at 563, could not be
squared with the requirements of federal labor law, because the burdened
class was defined by the exercise of federal rights and because the burden
on collective-bargaining rights, justified only by a mistaken understanding
of what §301 requires, served no “legitimate state purpose” at all. Ibid.



Cite as: 512 U. S. 107 (1994) 117

Opinion of the Court

and encouraged by the NLRA. Id., at 239; see also Golden
State I, supra, at 618 (city may not condition franchise re-
newal on settlement of labor dispute). This case is funda-
mentally no different from Nash.! Just as the respondent
state commission in that case offered an employee the choice
of pursuing her unfair labor practice claim or receiving un-
employment compensation, the Commissioner has presented
Livadas and others like her with the choice of having state-
law rights under §§201 and 203 enforced or exercising the
right to enter into a collective-bargaining agreement with an
arbitration clause. This unappetizing choice, we conclude,
was not intended by Congress, see infra, at 130, and cannot
ultimately be reconciled with a statutory scheme premised
on the centrality of the right to bargain collectively and the
desirability of resolving contract disputes through arbitra-

11'While the NLRA does not expressly recognize a right to be covered
by a collective-bargaining agreement, in that no duty is imposed on an
employer actually to reach agreement with represented employees, see 29
U. 8. C. §158(d), a State’s penalty on those who complete the collective-
bargaining process works an interference with the operation of the Act,
much as does a penalty on those who participate in the process. Cf. Hill
v. Florida ex rel. Watson, 325 U.S. 538 (1945) (State may not enforce
licensing requirement on collective-bargaining agents).

We understand the difference between the position of petitioner (who
would place this case within our “Machinists” line of labor pre-emption
cases, see Machinists v. Wisconsin Employment Relations Comm’n, 427
U. S. 132 (1976)) and that of her amicus, the Solicitor General (who de-
scribes it as a case of “conflict” pre-emption, see Brief for United States
as Amicus Curiae 14-15, and n. 4) to be entirely semantic, depending on
whether Livadas’s right is characterized as implicit in the structure of the
Act (as was the right to self-help upheld in Machinists) or as rooted in the
text of §7. See generally Golden State I1, 493 U. S. 103, 110-112 (1989)
(emphasizing fundamental similarity between enumerated NLRA rights
and “Machinists” rights). Neither party here argues for application of
the rule of San Diego Building Trades Council v. Garmon, 359 U. S. 236
(1959), which safeguards the primary jurisdiction of the National Labor
Relations Board to pass judgment on certain conduct, such as labor picket-
ing, which might be held protected by §7 of the Act but which might also
be prohibited by §8 of the Act.
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tion. Cf. Metropolitan Life Ins. Co. v. Massachusetts, 471
U. S. 724, 755 (1985) (state law held not pre-empted because
it “neither encourage[s] nor discourage[s] the collective-

bargaining processes”).!?
B

1

The Commissioner’s answers to this pre-emption conclu-
sion flow from two significant misunderstandings of law.
First, the Commissioner conflates the policy that Livadas
challenges with the state law on which it purports to rest,
Labor Code §229, assuming that if the statutory provision
is consistent with federal law, her policy must be also. But

2 Despite certain similarities, the question whether federal labor law
permits a State to grant or withhold unemployment insurance benefits
from striking workers requires consideration of the policies underlying a
distinct federal statute, Title IX of the Social Security Act, see 26 U. S. C.
§3301 (1988 ed. and Supp. IV); 42 U. S. C. §501 et seq.; 42 U. S. C. §1101
et seq. Thus, straightforward NLRA pre-emption analysis has been held
inappropriate. See New York Telephone Co. v. New York State Dept. of
Labor, 440 U. S. 519, 536-540 (1979) (plurality opinion); see also id., at 549
(BLACKMUN, J., concurring in judgment).

Noting that Nash v. Florida Industrial Comm’n, 389 U. S. 235 (1967),
held state action pre-empted that was “like the coercive actions which
employers and unions are forbidden to engage in,” see id., at 239, it is
argued here, see Brief for Employers Group as Amicus Curiae 7-12, that
the NLRA prohibits only state action closely analogous to conduct that
would support an unfair labor practice charge if engaged in by a private
employer. Our cases, however, teach that parallelism is not dispositive
and that the Act sometimes demands a more scrupulous evenhandedness
from the States. See generally Wisconsin Dept. of Industry v. Gould,
Inc., 475 U. S. 282, 290 (1986) (State may not debar employers with mul-
tiple NLRA violations from government contracting); compare Golden
State I, 475 U. S. 608 (1986), with NLRB v. Servette, Inc., 377 U.S. 46,
49-54 (1964) (private actor may refuse to deal with employer based on
impending strike); but cf. Building & Constr. Trades Council v. Asso-
ciated Builders & Contractors of Mass./R. I, Inc., 507 U. S. 218, 227-
228 (1993) (the Act does not always preclude a State, functioning as an
employer or a purchaser of labor services, from behaving as a private
employer would be entitled to do).
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on this logie, a policy of issuing general search warrants
would be justified if it were adopted to implement a state
statute codifying word-for-word the “good-faith” exception
to the valid warrant requirement recognized in United
States v. Leon, 468 U.S. 897 (1984). The relationship be-
tween policy and state statute and between the statute and
federal law is, in any event, irrelevant. The question pre-
sented by this case is not whether Labor Code §229 is valid
under the Federal Constitution or whether the Commission-
er’s policy is, as a matter of state law, a proper interpreta-
tion of §229. Pre-emption analysis, rather, turns on the ac-
tual content of respondent’s policy and its real effect on fed-
eral rights. See Nash v. Florida Industrial Comm™, 389
U. S. 235 (1967) (holding pre-empted an administrative policy
interpreting presumably valid state unemployment insur-
ance law exception for “labor disputes” to include proceed-
ings under NLRB complaints); see also 987 F. 2d, at 561
(Kozinski, J., dissenting).'®

Having sought to lead us to the wrong question, the Com-
missioner proposes the wrong approach for answering it, de-
fending the distinction drawn in the challenged statutory in-
terpretation, between employees represented by unions and
those who are not, as supported by a “rational basis,” see,

1BSee also Rum Creek Coal Sales, Inc. v. Caperton, 971 F. 2d 1148,
1154 (CA4 1992) (State may not, consistently with the NLRA, withhold
protections of state antitrespass law from employer involved in labor dis-
pute, in an effort to apply a facially valid “neutrality statute”). Thus,
while the “misinterpretation of a perfectly valid state statute . . . does not
[in itself] provide grounds for federal relief,” 987 F. 2d, at 559, it does not
follow that no federal relief may be had when such misinterpretation re-
sults in conflict with federal law. Nor does the opportunity to seek re-
dress in a nonfederal forum determine the existence of a federal right, see
ibid. See, e. g., Monroe v. Pape, 365 U. S. 167, 183 (1961). Of course, the
extent to which a course of conduct has deviated from “clearly established”
federal law remains crucial to deciding whether an official will be entitled
to immunity from individual damage liability, see, e. g., Davis v. Scherer,
468 U. S. 183, 197 (1984).
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e. g., Brief for Respondent 17. But such reasoning mistakes
a standard for validity under the Equal Protection and Due
Process Clauses for what the Supremacy Clause requires.
The power to tax is no less the power to destroy, McCulloch
v. Maryland, 4 Wheat. 316 (1819), merely because a state
legislature has an undoubtedly rational and “legitimate” in-
terest in raising revenue. In labor pre-emption cases, as in
others under the Supremacy Clause, our office is not to pass
judgment on the reasonableness of state policy, see, e.g.,
Golden State I, 475 U. S. 608 (1986) (city’s desire to remain
“neutral” in labor dispute does not determine pre-emption).
It is instead to decide if a state rule conflicts with or other-
wise “stands as an obstacle to the accomplishment and execu-
tion of the full purposes and objectives” of the federal law.
Brown v. Hotel Employees, 468 U. S. 491, 501 (1984) (internal
quotation marks and citation omitted).!

That is not to say, of course, that the several rationales for
the policy urged on the Court by the Commissioner and
amict are beside the point here. If, most obviously, the
Commissioner’s policy were actually compelled by federal
law, as she argues it is, we could hardly say that it was,
simultaneously, pre-empted; at the least, our task would then
be one of harmonizing statutory law. But we entertain this
and other justifications claimed, not because constitutional
analysis under the Supremacy Clause is an open-ended bal-
ancing act, simply weighing the federal interest against the
intensity of local feeling, see id., at 503, but because claims of
justification can sometimes help us to discern congressional
purpose, the “ultimate touchstone” of our enquiry. Malone

14 Similarly, because our analysis here turns not on the “rationality” of
the governmental classification, but rather on its effect on federal objec-
tives, the Commissioner’s policy is not saved merely because it happens,
at the margins, to be “under-" and “over-inclusive,” i. e., burdening certain
employees who are not protected by the NLRA and allowing employees
covered by highly unusual collective-bargaining agreements the benefit of
enforcement of §§201 and 203 claims.
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v. White Motor Corp., 435 U.S. 497, 504 (1978) (internal
quotation marks and citation omitted); see also New York
Telephone Co. v. New York State Dept. of Labor, 440 U. S.
519, 533 (1979) (plurality opinion).

2

We begin with the most complete of the defenses mounted
by the Commissioner, one that seems (or seemed until re-
cently, at least) to be at the heart of her position: that the
challenged policy, far from being pre-empted by federal law,
is positively compelled by it, and that even if the Commis-
sioner had been so inclined, the LMRA § 301 would have pre-
cluded enforcement of Livadas’s penalty claim. The non-
enforcement policy, she suggests, is a necessary emanation
from this Court’s §301 pre-emption jurisprudence, marked
as it has been by repeated admonitions that courts should
steer clear of collective-bargaining disputes between par-
ties who have provided for arbitration. See, e.g., Allis-
Chalmers Corp. v. Lueck, 471 U. S. 202 (1985). Because, this
argument runs (and Livadas was told in the DLSE no-action
letter), disposition of a union-represented employee’s pen-
alty claim entails the “interpretation or application” of
a collective-bargaining agreement (since determining the
amount owed turns on the contractual rate of pay agreed)
resort to a state tribunal would lead it into territory that
Congress, in enacting §301, meant to be covered exclusively
by arbitrators.

This reasoning, however, mistakes both the functions §301
serves in our national labor law and our prior decisions ac-
cording that provision pre-emptive effect. To be sure, we
have read the text of §301% not only to grant federal courts
jurisdiction over claims asserting breach of collective-

15 Section 301 states that “[sJuits for violation of contracts between an
employer and a labor organization representing employees . . . may be
brought in any district court of the United States having jurisdiction of
the parties . ...” 29 U.S. C. §185(a).
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bargaining agreements but also to authorize the develop-
ment of federal common-law rules of decision, in large part
to assure that agreements to arbitrate grievances would be
enforced, regardless of the vagaries of state law and linger-
ing hostility toward extrajudicial dispute resolution, see Tex-
tile Workers v. Lincoln Mills of Ala., 353 U. S. 448, 455-456
(1957); see also Steelworkers v. Warrior & Gulf Nav. Co., 363
U. S. 574 (1960); Avco Corp. v. Machinists, 390 U. S. 557, 559
(1968) (“§301 . . . was fashioned by Congress to place sanc-
tions behind agreements to arbitrate grievance disputes”).
And in Teamsters v. Lucas Flour Co., 369 U. S. 95 (1962), we
recognized an important corollary to the Lincoln Mills rule:
while §301 does not preclude state courts from taking juris-
diction over cases arising from disputes over the interpreta-
tion of collective-bargaining agreements, state contract law
must yield to the developing federal common law, lest com-
mon terms in bargaining agreements be given different and
potentially inconsistent interpretations in different jurisdic-
tions. See 369 U. S., at 103-104.1¢

And while this sensible “acorn” of § 301 pre-emption recog-
nized in Lucas Flour has sprouted modestly in more recent
decisions of this Court, see, e. g., Lueck, supra, at 210 (“[T]f
the policies that animate §301 are to be given their proper
range . . . the pre-emptive effect of § 301 must extend beyond
suits alleging contract violations”), it has not yet become,
nor may it, a sufficiently “mighty oak,” see Golden State I,
475 U. S., at 622 (REHNQUIST, J., dissenting), to supply the
cover the Commissioner seeks here. To the contrary, the
pre-emption rule has been applied only to assure that the

16'Within its proper sphere, § 301 has been accorded unusual pre-emptive
power. In Awvco Corp. v. Machinists, 390 U. S. 557 (1968), for example, we
recognized that an action for breach of a collective-bargaining agreement
“ar[ose] under” §301 (and therefore was subject to federal removal, see 28
U. S. C. §1441 (1988 ed. and Supp. IV)), despite the fact that the petition-
er’s complaint did not mention the federal provision and appeared to plead
an adequate claim for relief under state contract law.
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purposes animating §301 will be frustrated neither by state
laws purporting to determine “questions relating to what the
parties to a labor agreement agreed, and what legal conse-
quences were intended to flow from breaches of that agree-
ment,” Lueck, 471 U.S., at 211, nor by parties’ efforts to
renege on their arbitration promises by “relabeling” as tort
suits actions simply alleging breaches of duties assumed in
collective-bargaining agreements, id., at 219; see Republic
Steel Corp. v. Maddox, 379 U. S. 650, 6562 (1965) (“[Flederal
labor policy requires that individual employees wishing to
assert contract grievances must attempt use of the contract
grievance procedure agreed upon by employer and union as
the mode of redress”) (emphasis deleted).

In Lueck and in Lingle v. Norge Div. of Magic Chef, Inc.,
486 U. S. 399 (1988), we underscored the point that § 301 can-
not be read broadly to pre-empt nonnegotiable rights con-
ferred on individual employees as a matter of state law,!”
and we stressed that it is the legal character of a claim, as
“independent” of rights under the -collective-bargaining
agreement, Lueck, supra, at 213 (and not whether a griev-
ance arising from “precisely the same set of facts” could be
pursued, Lingle, supra, at 410) that decides whether a state

" That is so, we explained, both because Congress is understood to have
legislated against a backdrop of generally applicable labor standards, see,
e. g., Lingle, 486 U. S., at 411-412, and because the scope of the arbitral
promise is not itself unlimited, see Steelworkers v. Warrior & Gulf Nawv.
Co., 363 U. S. 574, 582 (1960) (“[Alrbitration is a matter of contract and a
party cannot be required to submit to arbitration any dispute which he
has not agreed so to submit”). And while contract-interpretation dis-
putes must be resolved in the bargained-for arbitral realm, see Republic
Steel Corp. v. Maddox, 379 U. S. 650 (1965), §301 does not disable state
courts from interpreting the terms of collective-bargaining agreements in
resolving non-pre-empted claims, see Charles Dowd Box Co. v. Courtney,
368 U.S. 502 (1962) (state courts have jurisdiction over §301 suits but
must apply federal common law); NLRB v. C & C Plywood Corp., 385 U. S.
421 (1967).
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cause of action may go forward.”® Finally, we were clear
that when the meaning of contract terms is not the subject
of dispute, the bare fact that a collective-bargaining agree-
ment will be consulted in the course of state-law litigation
plainly does not require the claim to be extinguished, see
Lingle, supra, at 413, n. 12 (“A collective-bargaining agree-
ment may, of course, contain information such as rate of pay
. . . that might be helpful in determining the damages to
which a worker prevailing in a state-law suit is entitled”).

These principles foreclose even a colorable argument that
a claim under Labor Code §203 was pre-empted here. As
the District Court aptly observed, the primary text for de-
ciding whether Livadas was entitled to a penalty was not the
Food Store Contract, but a calendar. The only issue raised
by Livadas’s claim, whether Safeway “willfully failled] to
pay” her wages promptly upon severance, Cal. Lab. Code

18'We are aware, as an amicus brief makes clear, see Brief for AFL-CIO
as Amicus Curiae, that the Courts of Appeals have not been entirely
uniform in their understanding and application of the principles set down
in Lingle and Lueck. But this case, in which non-pre-emption under § 301
is clear beyond peradventure, see infra this page and 125, is not a fit
occasion for us to resolve disagreements that have arisen over the proper
scope of our earlier decisions. We do note in this regard that while our
cases tend to speak broadly in terms of §301 “pre-emption,” defendants
invoke that provision in diverse situations and for different reasons: some-
times their assertion is that a plaintiff’s cause of action itself derives from
the collective-bargaining agreement (and, by that agreement, belongs be-
fore an arbitrator); in other instances, the argument is different, that a
plaintiff’s claim cannot be “resolved” absent collective-bargaining agree-
ment interpretation, i. e., that a term of the agreement may or does confer
a defense on the employer (perhaps because the employee or his union has
negotiated away the state-law right), cf. Caterpillar Inc. v. Williams, 482
U. S. 386, 398-399 (1987); and in other cases still, concededly “independ-
ent” state-law litigation may nonetheless entail some collective-bargaining
agreement application. Holding the plaintiff’s cause of action substan-
tively extinguished may not, as amicus AFL-CIO observes, always be the
only means of vindicating the arbitrator’s primacy as the bargained-for
contract interpreter. Cf. Collyer Insulated Wire, Gulf & Western Sys-
tems Co., 192 N. L. R. B. 837 (1971).



Cite as: 512 U. S. 107 (1994) 125

Opinion of the Court

Ann. §203 (West 1989), was a question of state law, en-
tirely independent of any understanding embodied in the
collective-bargaining agreement between the union and the
employer. There is no indication that there was a “dispute”
in this case over the amount of the penalty to which Livadas
would be entitled, and Lingle makes plain in so many words
that when liability is governed by independent state law, the
mere need to “look to” the collective-bargaining agreement
for damages computation is no reason to hold the state-law
claim defeated by §301. See 486 U. S., at 413, n. 12.%
Beyond the simple need to refer to bargained-for wage
rates in computing the penalty, the collective-bargaining
agreement is irrelevant to the dispute (if any) between Liva-
das and Safeway. There is no suggestion here that Liva-
das’s union sought or purported to bargain away her protec-
tions under §201 or §203, a waiver that we have said would
(especially in view of Labor Code §219) have to be “‘clear
and unmistakable,”” see Lingle, supra, at 409-410, n. 9 (quot-
ing Metropolitan Edison Co. v. NLRB, 460 U.S. 693, 708
(1983)), for a court even to consider whether it could be given
effect, nor is there any indication that the parties to the
collective-bargaining agreement understood their arbitration
pledge to cover these state-law claims. See generally Gil-
mer V. Interstate/Johnson Lane Corp., 500 U. S. 20, 35 (1991);
cf. Food Store Contract §18.8. But even if such suggestions
or indications were to be found, the Commissioner could not
invoke them to defend her policy, which makes no effort to
take such factors into account before denying enforcement.z’

19This is not to say, of course, that a §203 penalty claim could never be
pre-empted by §301.

20In holding the challenged policy pre-empted, we note that there is no
equally obvious conflict between what § 301 requires and the text of Labor
Code §229 (as against what respondent has read it to mean). The Califor-
nia provision, which concerns whether a promise to arbitrate a claim will
be enforced to defeat a direct action under the Labor Code, does not pur-
port generally to deny union-represented employees their rights under
§§201 and 203. Rather, it confines its preclusive focus only to “dispute[s]
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1

Before this Court, however, the Commissioner does not
confine herself to the assertion that Livadas’s claim would
have been pre-empted by LMRA §301. Indeed, largely put-
ting aside that position, she has sought here to cast the pol-
icy in different terms, as expressing a “conscious decision,”
see Brief for Respondent 14, to keep the State’s “hands off”
the claims of employees protected by collective-bargaining
agreements, either because the Division’s efforts and re-
sources are more urgently needed by others or because
official restraint will actually encourage the collective-
bargaining and arbitral processes favored by federal law.
The latter, more ambitious defense has been vigorously
taken up by the Commissioner’s amici, who warn that invali-
dation of the disputed policy would sound the death knell
for other, more common governmental measures that take
account of collective-bargaining processes or treat workers
represented by unions differently from others in any respect.

Although there surely is no bar to our considering these
alternative explanations, cf. Dandridge v. Williams, 397
U.S. 471, 475, n. 6 (1970) (party may defend judgment on
basis not relied upon below), we note, as is often the case
with such late-blooming rationales, that the overlap between
what the Commissioner now claims to be state policy and
what the state legislature has enacted into law is awkwardly
inexact. First, if the Commissioner’s policy (or California

concerning the interpretation or application of any collective-bargaining
agreement,” in which event an “agreement to arbitrate” such disputes is
to be given effect. Nor does the Howard decision, the apparent font of
the Commissioner’s policy, appear untrue to §301 teachings: there, an em-
ployee sought to have an “unpaid wage” claim do the office of a claim that
a collective-bargaining agreement entitled him to a higher wage; that sort
of claim, however, derives its existence from the collective-bargaining
agreement and, accordingly, falls within any customary understanding of
arbitral jurisdiction. See 53 Cal. App. 3d, at 836, 126 Cal. Rptr., at 411.
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law) were animated simply by the frugal desire to conserve
the State’s money for the protection of employees not cov-
ered by collective-bargaining agreements, the Commission-
er’s emphasis, in the letter to Livadas and in this litigation,
on the need to “interpret” or “apply” terms of a collective-
bargaining agreement would be entirely misplaced.

Nor is the nonenforcement policy convincingly defended
as giving parties to a collective-bargaining agreement the
“benefit of their bargain,” see Brief for Respondent 18, n. 13,
by assuring them that their promise to arbitrate is kept and
not circumvented. Under the Commissioner’s policy, en-
forcement does not turn on what disputes the parties agreed
would be resolved by arbitration (the bargain struck), see
Gilmer, 500 U. S., at 26, or on whether the contractual wage
rate is even subject to (arbitrable) dispute. Rather, enforce-
ment turns exclusively on the fact that the contracting par-
ties consented to any arbitration at all. Even if the Com-
missioner could permissibly presume that state-law claims
are generally intended to be arbitrated, but cf. id., at 35 (em-
ployees in prior cases “had not agreed to arbitrate their stat-
utory claims, and the labor arbitrators were not authorized
to resolve such claims”),?! her policy goes still further. Even
in cases when it could be said with “positive assurance,”

21Tn holding that an agreement to arbitrate an Age Discrimination in
Employment Act claim is enforceable under the Federal Arbitration Act,
Gilmer emphasized its basic consistency with our unanimous decision in
Alexander v. Gardner-Denver Co., 415 U. S. 36 (1974), permitting a dis-
charged employee to bring a Title VII claim, notwithstanding his having
already grieved the dismissal under a collective-bargaining agreement.
Gilmer distinguished Gardner-Denver as relying, inter alia, on: the “dis-
tinctly separate nature of . . . contractual and statutory rights” (even when
both were “violated as a result of the same factual occurrence”), 415 U. S,
at 50; the fact that a labor “arbitrator has authority to resolve only ques-
tions of contractual rights,” id., at 53-54; and the concern that in
collective-bargaining arbitration, “the interests of the individual employee
may be subordinated to the collective interests of all employees in the
bargaining unit,” id., at 58, n. 19.
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Warrior & Gulf, 363 U. S., at 582, that the parties did not
intend that state-law claims be subject to arbitration, cf.
Food Store Contract §18.8 (direct wage claim not involving
interpretation of agreement may be submitted “to any other
tribunal or agency which is authorized and empowered” to
enforce it), the Commissioner would still deny enforcement,
on the stated basis that the collective-bargaining agreement
nonetheless contained “an arbitration clause” and because
the claim would, on her view, entail “interpretation,” of the
agreement’s terms. Such an irrebuttable presumption is not
easily described as the benefit of the parties’ “bargain.”

The Commissioner and amic: finally suggest that denying
enforcement to union-represented employees’ claims under
§§201 and 203 (and other Labor Code provisions) is meant
to encourage parties to bargain collectively for their own
rules about the payment of wages to discharged workers.
But with this suggestion, the State’s position simply slips
any tether to California law. If California’s goal really were
to stimulate such freewheeling bargaining on these subjects,
the enactment of Labor Code §219, expressly and categori-
cally prohibiting the modification of these Labor Code rules
by “private agreement,” would be a very odd way to pursue
it.2 Cf. Cal. Lab. Code Ann. §227.3 (West 1989) (allowing
parties to collective-bargaining agreement to arrive at differ-
ent rule for vacation pay). In short, the policy, the ration-
ales, and the state law are not coherent.

2

Even at face value, however, neither the “hands off” labels
nor the vague assertions that general labor law policies are
thereby advanced much support the Commissioner’s defense
here. The former merely takes the position discussed and
rejected earlier, that a distinction between claimants repre-
sented by unions and those who are not is “rational,” the

22The Commissioner avoids such complications simply by omitting any
reference to Labor Code §219.
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former being less “in need” than the latter. While we
hardly suggest here that every distinction between union-
represented employees and others is invalid under the
NLRA, see infra, at 131-132, the assertion that represented
employees are less “in need” precisely because they have
exercised federal rights poses special dangers that advan-
tages conferred by federal law will be canceled out and its
objectives undermined. Cf. Metropolitan Life, 471 U. S., at
756 (“It would turn the policy that animated the Wagner Act
on its head to understand it to have penalized workers who
have chosen to join a union by preventing them from benefit-
ing from state labor regulations imposing minimal standards
on nonunion employers”). Accordingly, as we observed in
Metropolitan Life, the widespread practice in Congress and
in state legislatures has assumed the contrary, bestowing
basic employment guarantees and protections on individual
employees without singling out members of labor unions (or
those represented by them) for disability; see id., at 755;2
accord, Lingle, 486 U. S., at 411-412.

Nor do professions of “neutrality” lay the dangers to rest.
The pre-empted action in Golden State I could easily have
been redescribed as following a “hands-off” policy, in that
the city sought to avoid endorsing either side in the course
of a labor dispute, see 475 U. S., at 622 (REHNQUIST, J., dis-
senting) (city did not seek “to place its weight on one side or
the other of the scales of economic warfare”), and the re-
spondent commission in Nash may have understood its policy
as expressing neutrality between the parties in a yet-to-be-

ZWe noted that “Congress [has never] seen fit to exclude unionized
workers and employers from laws establishing federal minimum em-
ployment standards. We see no reason to believe that for this purpose
Congress intended state minimum labor standards to be treated differ-
ently . . .. Minimum state labor standards affect union and nonunion
employees equally and neither encourage nor discourage the collective-
bargaining processes that are the subject of the NLRA.” Metropolitan
Life, 471 U. 8., at 755.
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decided unfair labor practice dispute. See also Rum Creek
Coal Sales, Inc. v. Caperton, 971 F. 2d 1148, 1154 (CA4 1992)
(NLRA forbids state policy, under state law barring “aid or
assistance” to either party to a labor dispute, of not arresting
picketers who violated state trespass laws). Nor need we
pause long over the assertion that nonenforcement of valid
state-law claims is consistent with federal labor law by
“encouraging” the operation of collective bargaining and
arbitration process. Denying represented employees basic
safety protections might “encourage” collective bargaining
over that subject, and denying union employers the protec-
tion of generally applicable state trespass law might lead to
increased bargaining over the rights of labor pickets, cf.
Rum Creek, supra, but we have never suggested that labor
law’s bias toward bargaining is to be served by forcing em-
ployees or employers to bargain for what they would other-
wise be entitled to as a matter of course. See generally
Metropolitan Life, supra, at 757 (Congress did not intend to
“remove the backdrop of state law . . . and thereby artificially
create a no-law area”) (emphasis deleted and internal quota-
tion marks omitted).*

The precedent cited by the Commissioner and amict
as supporting the broadest “hands off” view, Fort Halifax
Packing Co. v. Coyne, 482 U. S. 1 (1987), is not in point. In
that case we held that there was no federal pre-emption of a
Maine statute that allowed employees and employers to con-
tract for plant-closing severance payments different from
those otherwise mandated by state law. That decision, how-
ever, does not even purport to address the question suppos-
edly presented here: while there was mention of state lati-

24 Were it enough simply to point to a general labor policy advanced by
particular state action, the city in Golden State could have claimed to be
encouraging the “friendly adjustment of industrial disputes,” 29 U. S. C.
§151, and the State in Gould, the entirely “laudable,” 475 U. S., at 291,
purpose of “deter[ring] labor law violations and . . . reward[ing] ‘fidelity
to the law,”” id., at 287.
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tude to “balance the desirability of a particular substantive
labor standard against the right of self-determination re-
garding the terms and conditions of employment,” see id., at
22, the policy challenged here differs in two crucial respects
from the “unexceptional exercise of the [State’s] police
power,” ibid. (internal quotation marks and citation omit-
ted), defended in those terms in our earlier case. Most fun-
damentally, the Maine law treated all employees equally,
whether or not represented by a labor organization. All
were entitled to the statutory severance payment, and all
were allowed to negotiate agreements providing for differ-
ent benefits. See id., at 4, n. 1. Second, the minimum
protections of Maine’s plant-closing law were relinquished
not by the mere act of signing an employment contract
(or collective-bargaining agreement), but only by the parties’
express agreement on different terms, see id., at 21.%
While the Commissioner and her amict call our attention
to a number of state and federal laws that draw distinctions
between union and nonunion represented employees, see,
e.g., D. C. Code Ann. §36-103 (1993) (“Unless otherwise
specified in a collective agreement . . . [wlhenever an em-
ployer discharges an employee, the employer shall pay the
employee’s wages earned not later than the working day
following such discharge”); 29 U.S.C. §203(0o) (“Hours
[w]orked” for Fair Labor Standards Act measured according
to “express terms of . . . or practice under bona fide
collective-bargaining agreement”), virtually all share the
important second feature observed in Coymne, that union-
represented employees have the full protection of the
minimum standard, absent any agreement for something
different. These “opt out” statutes are thus manifestly dif-
ferent in their operation (and their effect on federal rights)

%It bears mention that the law in Fort Halifax pegged the benefit pay-
ment to an employee’s wages, meaning that the State Labor Commissioner
would “look to” the collective-bargaining agreement in enforcing claims in
precisely the same manner that respondent would here.
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from the Commissioner’s rule that an employee forfeits his
state-law rights the moment a collective-bargaining agree-
ment with an arbitration clause is entered into. But cf. Met-
ropolitan Edison, 460 U. S., at 708. Hence, our holding that
the Commissioner’s unusual policy is irreconcilable with the
structure and purposes of the Act should cast no shadow on
the validity of these familiar and narrowly drawn opt-out
provisions.2¢
I11

Having determined that the Commissioner’s policy is in
fact pre-empted by federal law, we find strong support in our
precedents for the position taken by both courts below that
Livadas is entitled to seek relief under 42 U. S. C. § 1983 for
the Commissioner’s abridgment of her NLRA rights. Sec-
tion 1983 provides a federal cause of action for the depriva-
tion, under color of law, of a citizen’s “rights, privileges, or
immunities secured by the Constitution and laws” of the
United States, and we have given that provision the effect
its terms require, as affording redress for violations of fed-
eral statutes, as well as of constitutional norms. Maine v.
Thiboutot, 448 U. S. 1, 4 (1980). We have, it is true, recog-
nized that even the broad statutory text does not authorize a
suit for every alleged violation of federal law. A particular
statutory provision, for example, may be so manifestly preca-
tory that it could not fairly be read to impose a “binding
obligatio[n]” on a governmental unit, Pennhurst State School
and Hospital v. Halderman, 451 U.S. 1, 27 (1981), or its
terms may be so “vague and amorphous” that determining
whether a “deprivation” might have occurred would strain
judicial competence. See Wright v. Roanoke Redevelop-

2 Nor does it seem plausible to suggest that Congress meant to pre-
empt such opt-out laws, as “burdening” the statutory right of employees
not to join unions by denying nonrepresented employees the “benefit” of
being able to “contract out” of such standards. Cf. Addendum B to Brief
for Employers Group as Amicus Curiae (collecting state statutes contain-
ing similar provisions).
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ment and Housing Authority, 479 U. S. 418, 431-432 (1987).
And Congress itself might make it clear that violation of a
statute will not give rise to liability under § 1983, either by
express words or by providing a comprehensive alternative
enforcement scheme. See Middlesex County Sewerage Au-
thority v. National Sea Clammers Assn., 453 U. S. 1 (1981).
But apart from these exceptional cases, §1983 remains a
generally and presumptively available remedy for claimed
violations of federal law. See also Dennis v. Higgins, 498
U. S. 439, 443 (1991).

Our conclusion that Livadas is entitled to seek redress
under §1983 is, if not controlled outright, at least heavily
foreshadowed by our decision in Golden State II. We began
there with the recognition that not every instance of federal
pre-emption gives rise to a §1983 cause of action, see 493
U. S, at 108, and we explained that to decide the availability
of §1983 relief a court must look to the nature of the federal
law accorded pre-emptive effect and the character of the in-
terest claimed under it, 1bid.2” We had no difficulty conclud-
ing, however, as we had often before, see, e. g., Hill v. Flor-
ida ex rel. Watson, 325 U.S. 538 (1945), that the NLRA
protects interests of employees and employers against
abridgment by a State, as well as by private actors; that
the obligations it imposes on governmental actors are not so
“vague and amorphous” as to exceed judicial competence to
decide; and that Congress had not meant to foreclose relief
under §1983. In so concluding, we contrasted the intricate
scheme provided to remedy violations by private actors to
the complete absence of provision for relief from governmen-

2TThus, Golden State II observed that an NLRA pre-emption claim
grounded in the need to vindicate the primary jurisdiction of the National
Labor Relations Board, see San Diego Building Trades Council v. Gar-
momn, 359 U. S. 236 (1959), see n. 10, supra, is “fundamentally different”
from one stemming from state abridgment of a protected individual inter-
est, see 493 U. 8., at 110, a difference that might prove relevant to cogniza-
bility under § 1983.
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tal interference, see 493 U. S., at 108-109. Indeed, the only
issue seriously in dispute in Golden State II was whether
the freedom to resort to “peaceful methods of . . . economic
pressure,” id., at 112 (internal quotation marks omitted),
which we had recognized as implicit in the structure of the
Act, could support §1983 liability in the same manner as of-
ficial abridgment of those rights enumerated in the text
would do. Ibid. The Court majority said yes, explaining
that “[a] rule of law that is the product of judicial interpreta-
tion of a vague, ambiguous, or incomplete statutory provision
is no less binding than a rule that is based on the plain mean-
ing of a statute.” Ibid.

The right Livadas asserts, to complete the collective-
bargaining process and agree to an arbitration clause, is, if
not provided in so many words in the NLRA, see n. 10,
supra, at least as immanent in its structure as the right of
the cab company in Golden State II. And the obligation to
respect it on the part of the Commissioner and others acting
under color of law is no more “vague and amorphous” than
the obligation in Golden State. Congress, of course, has
given no more indication of any intent to foreclose actions
like Livadas’s than the sort brought by the cab company.
Finding no cause for special caution here, we hold that Liva-
das’s claim is properly brought under § 1983.

Iv

In an effort to give wide berth to federal labor law
and policy, the Commissioner declines to enforce union-
represented employees’ claims rooted in nonwaivable rights
ostensibly secured by state law to all employees, without re-
gard to whether the claims are valid under state law or pre-
empted by LMRA §301. Federal labor law does not require
such a heavy-handed policy, and, indeed, cannot permit it.
We do not suggest here that the NLRA automatically de-
feats all state action taking any account of the collective-
bargaining process or every state law distinguishing union-



Cite as: 512 U. S. 107 (1994) 135

Opinion of the Court

represented employees from others. It is enough that we
find the Commissioner’s policy to have such direct and detri-
mental effects on the federal statutory rights of employees
that it must be pre-empted. The judgment of the Court of
Appeals for the Ninth Circuit is accordingly

Reversed.
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IBANEZ v. FLORIDA DEPARTMENT OF BUSINESS
AND PROFESSIONAL REGULATION, BOARD OF
ACCOUNTANCY

CERTIORARI TO THE DISTRICT COURT OF APPEAL OF
FLORIDA, FIRST DISTRICT

No. 93-639. Argued April 19, 1994—Decided June 13, 1994

Petitioner Ibanez is a member of the Florida Bar; she is also a Certified
Public Accountant (CPA) licensed by respondent Florida Board of Ac-
countancy (Board), and is authorized by the Certified Financial Planner
Board of Standards, a private organization, to use the designation “Cer-
tified Financial Planner” (CFP). She referred to these credentials in
her advertising and other communication with the public concerning her
law practice, placing CPA and CFP next to her name in her yellow
pages listing and on her business cards and law offices stationery. Not-
withstanding the apparent truthfulness of the communication—it is un-
disputed that neither her CPA license nor her CFP authorization has
been revoked—the Board reprimanded her for engaging in “false, decep-
tive, and misleading” advertising. The District Court of Appeal of
Florida, First District, affirmed.

Held: The Board’s decision censuring Ibanez is incompatible with First
Amendment restraints on official action. Pp. 142-149.

(@) Ibanez’ use of the CPA and CFP designations qualifies as “com-
mercial speech.” The State may ban such speech only if it is false,
deceptive, or misleading. See, e. g., Zauderer v. Office of Disciplinary
Counsel of Supreme Court of Ohio, 471 U. S. 626, 638. If it is not, the
State can restrict it, but only upon a showing that the restriction di-
rectly and materially advances a substantial state interest in a manner
no more extensive than necessary to serve that interest. See, e. g., Cen-
tral Hudson Gas & Elec. Corp. v. Public Serv. Comm™ of N. Y., 447
U. S. 557, 564, 566. The State’s burden is not slight: It must demon-
strate that the harms it recites are real and that its restrictions will in
fact alleviate them to a material degree. See, e. 9., Edenfield v. Fane,
507 U. 8. 761, 771. Measured against these standards, the order repri-
manding Ibanez cannot stand. Pp. 142-143.

(b) The Board asserts that Ibanez’ use of the CPA designation on her
commercial communications is misleading in that it tells the public she
is subject to the Florida Accountancy Act and to the Board’s jurisdiction
“when she believes and acts as though she is not.” This position is
insubstantial. Ibanez no longer contests the Board’s assertion of juris-
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diction over her, and in any event, what she “believes” regarding the
reach of the Board’s authority is not sanctionable. See Baird v. State
Bar of Ariz.,, 401 U.S. 1, 6. Nor can the Board rest on the bare asser-
tion that Ibanez is unwilling to comply with its regulation; it must
build its case on specific evidence of noncompliance. It has never even
charged Ibanez with an action out of compliance with the governing
statutory or regulatory standards. And as long as she holds a cur-
rently active CPA license from the Board, it is difficult to see how con-
sumers could be misled by her truthful representation to that effect.
Pp. 143-144.

(c) The Board’s justifications for disciplining Ibanez based on her use
of the CFP designation are not more persuasive. The Board presents
no evidence that Ibanez’ use of the term “certified” “inherently mis-
lead[s]” by causing the public to infer state approval and recognition.
See Peel v. Attorney Registration and Disciplinary Comm’n of Ill., 496
U. S. 91 (attorney’s use of designation “Certified Civil Trial Specialist By
the National Board of Trial Advocacy” neither actually nor inherently
misleading). Nor did the Board advert to key aspects of the designa-
tion here at issue—the nature of the authorizing organization and the
state of knowledge of the public to whom Ibanez communications are
directed—in reaching its alternative conclusion that the CFP designa-
tion is “potentially misleading.” On the bare record made in this case,
the Board has not shown that the restrictions burden no more of Ibanez’
constitutionally protected speech than necessary. Pp. 144-149.

621 So. 2d 435, reversed and remanded.

GINSBURG, J., delivered the opinion for a unanimous Court with respect
to Part II-B, and the opinion of the Court with respect to Parts I, II-A,
and II-C, in which BLACKMUN, STEVENS, SCALIA, KENNEDY, SOUTER, and
THOMAS, JJ., joined. O’CONNOR, J., filed an opinion concurring in part
and dissenting in part, in which REENQUIST, C. J., joined, post, p. 149.

Silvia Safille Ibanez, pro se, argued the cause for peti-
tioner. With her on the briefs were J. Lofton Westmoreland
and Robert J. Shapiro.

Lisa S. Nelson argued the cause and filed a brief for
respondent.*

*Briefs of amici curiae urging reversal were filed for the Alliance of
Practicing Certified Public Accountants et al. by Donald B. Verrilli, Jr.,
Dawvid W. DeBruin, and Maureen F. Del Duca, for the American Associa-
tion of Attorney-Certified Public Accountants, Inc., by David Ostrove,
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JUSTICE GINSBURG delivered the opinion of the Court.

Petitioner Silvia Safille Ibanez, a member of the Florida
Bar since 1983, practices law in Winter Haven, Florida. She
is also a Certified Public Accountant (CPA), licensed by re-
spondent Florida Board of Accountancy (Board)! to “practice
public accounting.” In addition, she is authorized by the
Certified Financial Planner Board of Standards, a private
organization, to use the trademarked designation “Certified
Financial Planner” (CFP).

Ibanez referred to these credentials in her advertising and
other communication with the public. She placed CPA and
CFP next to her name in her yellow pages listing (under
“Attorneys”) and on her business card. She also used those
designations at the left side of her “Law Offices” stationery.
Notwithstanding the apparently truthful nature of her com-
munication—it is undisputed that neither her CPA license
nor her CFP certification has been revoked—the Board rep-
rimanded her for engaging in “false, deceptive, and mislead-
ing” advertising. Final Order of the Board of Accountancy
(May 12, 1992) (hereinafter Final Order), App. 178, 194.

The record reveals that the Board has not shouldered the
burden it must carry in matters of this order. It has not

Sydney S. Traum, and Philip D. Brent, for the Certified Financial Planner
Board of Standards et al. by Peter E. Zwanzig; and for the Florida Bar
by Steven E. Stark and Scott D. Makar.

Briefs of amici curiae urging affirmance were filed for the American
Institute of Certified Public Accountants by Louis A. Craco, Richard I
Miller, Michael R. Young, and Kelly M. Hnatt; and for the Florida Insti-
tute of Certified Public Accountants by Kenneth R. Hart and Steven P.
Seymoe.

1The Board of Accountancy, created by the Florida Legislature, Fla.
Stat. §473.303 (1991), is authorized to “adopt all rules necessary to admin-
ister” the Public Accountancy Act (chapter 473 of the Florida Statutes).
Fla. Stat. §473.304 (Supp. 1992). The Board is responsible for licensing
CPA’s, see Fla. Stat. §473.308 (1991), and every licensee is subject to the
governance of the Act and the rules adopted by the Board. Fla. Stat.
§473.304 (Supp. 1992).
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demonstrated with sufficient specificity that any member of
the public could have been misled by Ibanez’ constitutionally
protected speech or that any harm could have resulted from
allowing that speech to reach the public’s eyes. We there-
fore hold that the Board’s decision censuring Ibanez is incom-
patible with First Amendment restraints on official action.

I

Under Florida’s Public Accountancy Act, only licensed
CPA’s may “[a]ttest as an expert in accountancy to the relia-
bility or fairness of presentation of financial information,”
Fla. Stat. §473.322(1)(c) (1991),% or use the title “CPA” or
other title “tending to indicate that such person holds an
active license” under Florida law. §473.322(1)(b). Further-
more, only licensed CPA’s may “[p]ractice public accounting.”
§473.322(1)(a). “Practicing public accounting” is defined as
an “offe[r] to perform . .. one or more types of services in-
volving the use of accounting skills, or . . . management advi-
sory or consulting services,” Fla. Stat. §473.302(5) (Supp.
1992), made by one who either is, §473.302(5)(a), or “hold[s]
himself . . . out as,” §473.302(5)(b) (emphasis added), a certi-
fied public accountant.?

The Board learned of Ibanez’ use of the designations CPA
and CFP when a copy of Ibanez’ yellow pages listing was
mailed, anonymously, to the Board’s offices; it thereupon
commenced an investigation and, subsequently, issued a
complaint against her. The Board charged Ibanez with (1)

2This “attest” function is more commonly referred to as “auditing.”

3Florida’s Public Accountancy Act is known as a “Title Act” because,
with the exception of the “attest” function, activities performed by CPA’s
can lawfully be performed by non-CPA’s. See Brief for Respondent 11-
12. The Act contains additional restrictions on the conduct of licensed
CPA’s. For example, a partnership or corporation cannot “practice public
accounting” unless all partners or shareholders are CPA’s, Fla. Stat.
§473.309 (1991), nor may licensees “engaged in the practice of public ac-
counting” pay or accept referral fees, §473.3205, or accept contingency
fees, §473.319.
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“practicing public accounting” in an unlicensed firm, in viola-
tion of §473.3101 of the Public Accountancy Act;* (2) using a
“specialty designation”—CFP—that had not been approved
by the Board, in violation of Board Rule 24.001(1)(g), Fla.
Admin. Code §61H1-24.001(1)(g) (1994);° and (3) appending
the CPA designation after her name, thereby “impl[ying]
that she abides by the provisions of [the Public Accountancy
Act],” in violation of Rule 24.001(1)s ban on “fraudulent,
false, deceptive, or misleading” advertising. Amended Ad-
ministrative Complaint (filed June 30, 1991), 1 Record 32-35.

At the ensuing disciplinary hearing, Ibanez argued that
she was practicing law, not “public accounting,” and was
therefore not subject to the Board’s regulatory jurisdiction.
Response to Amended Administrative Complaint (filed Aug.
26, 1991), 925, id., at 108.° Her use of the CPA and CFP
designations, she argued further, constituted “nonmis-
leading, truthful, commercial speech” for which she could not
be sanctioned. 9§24, tbid. Prior to the close of proceedings
before the hearing officer, the Board dropped the charge that
Ibanez was practicing public accounting in an unlicensed
firm. Order on Reconsideration (filed Aug. 22, 1991), § 2, id.,
at 103-104. The hearing officer subsequently found in Iba-
nez’ favor on all counts, and recommended to the Board that,

4Florida Stat. §473.3101 (Supp. 1994) requires that “[e]lach partnership,
corporation, or limited liability company seeking to engage in the practice
of public accounting” apply for a license from the Board, and §473.309
requires that each such partnership or corporation hold a current license.
5Rule 24.001(1) states, in pertinent part, that “[n]o licensee shall dissem-
inate ... any ... advertising which is in any way fraudulent, false, decep-

tive, or misleading, if it . . . (g) [s|tates or implies that the licensee has
received formal recognition as a specialist in any aspect of the practice of
public accountancy unless . . . [the] recognizing agency is approved by the

Board.” Fla. Admin. Code §61H1-24.001(1) (1994). The CFP Board of
Standards, the “recognizing agency” in regard to Ibanez’ CFP designation,
has not been approved by the Board.

6 Tbanez pointed out that she does not perform the “attest” function in
her law practice, and that no service she performs requires a CPA license.
See supra, at 139, n. 3.
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for want of the requisite proof, all charges against Ibanez
be dismissed. Recommended Order (filed Jan. 15, 1992),
App. 147.

The Board rejected the hearing officer’s recommendation,
and declared Ibanez guilty of “false, deceptive and mislead-
ing” advertising. Final Order, id., at 194. The Board rea-
soned, first, that Ibanez was “practicing public accounting”
by virtue of her use of the CPA designation and was thus
subject to the Board’s disciplinary jurisdiction. Id., at 183.
Because Ibanez had insisted that her law practice was out-
side the Board’s regulatory jurisdiction, she had, in the
Board’s judgment, rendered her use of the CPA designation
misleading:

“[Tbanez] advertises the fact that she is a CPA, while
performing the same ‘accounting’ activities she per-
formed when she worked for licensed CPA firms, but
she does not concede that she is engaged in the practice
of public accounting so as to bring herself within the
jurisdiction of the Board of Accountancy for any negli-
gence or errors [of which] she may be guilty when deliv-
ering her services to her clients.

“[Tbanez] is unwilling to acquiesce in the requirements
of [the Public Accountancy Act] and [the Board’s rules]
by complying with those requirements. She does not
license her firm as a CPA firm; forego certain forms of
remuneration denied to individuals who are practicing
public accountancy; or limit the ownership of her firm to
other CPAs. . .. [She] has, in effect, told the public that
she is subject to the provisions of [the Public Accoun-
tancy Act] and the jurisdiction of the Board of Accoun-
tancy when she believes and acts as though she is not.”
Id., at 184-185.

Next, the Board addressed Ibanez’ use of the CFP desig-
nation. On that matter, the Board stated that any designa-
tion using the term “certified” to refer to a certifying orga-



142 IBANEZ v. FLORIDA DEPT. OF BUSINESS AND PRO-
FESSIONAL REGULATION, BD. OF ACCOUNTANCY

Opinion of the Court

nization other than the Board itself (or an organization
approved by the Board) “inherently mislead[s] the public into
believing that state approval and recognition exists.” Id.,
at 193-194. Ibanez appealed to the District Court of Ap-
peal, First District, which affirmed the Board’s final order
per curiam without opinion. Id., at 196, judgt. order re-
ported at 621 So. 2d 435 (1993). As a result, Ibanez had no
right of review in the Florida Supreme Court. We granted
certiorari, 510 U. S. 1067 (1994), and now reverse.

II
A

The Board correctly acknowledged that Ibanez’ use of
the CPA and CFP designations was “commercial speech.”
Final Order, App. 186. Because “disclosure of truthful, rel-
evant information is more likely to make a positive contri-
bution to decisionmaking than is concealment of such infor-
mation,” Peel v. Attorney Registration and Disciplinary
Comm’n of Ill., 496 U. S. 91, 108 (1990), only false, deceptive,
or misleading commercial speech may be banned. Zauderer
v. Office of Disciplinary Counsel of Supreme Court of Ohio,
471 U. S. 626, 638 (1985), citing Friedman v. Rogers, 440 U. S.
1 (1979); see also In re R. M. J., 455 U. S. 191, 203 (1982)
(“Truthful advertising related to lawful activities is entitled
to the protections of the First Amendment. . . . Misleading
advertising may be prohibited entirely.”).

Commercial speech that is not false, deceptive, or mislead-
ing can be restricted, but only if the State shows that the
restriction directly and materially advances a substantial
state interest in a manner no more extensive than necessary
to serve that interest.” Central Hudson Gas & Elec. Corp.
v. Public Serv. Comm’n of N.Y., 447 U.S. 557, 566 (1980);

7“Tt is well established that ‘[t]he party seeking to uphold a restriction
on commercial speech carries the burden of justifying it.”” Edenfield v.
Fane, 507 U. S. 761, 770 (1993), quoting Bolger v. Youngs Drug Products
Corp., 463 U. S. 60, 71, n. 20 (1983).
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see also id., at 564 (regulation will not be sustained if it “pro-
vides only ineffective or remote support for the govern-
ment’s purpose”); Edenfield v. Fane, 507 U. S. 761, 767 (1993)
(regulation must advance substantial state interest in a “di-
rect and material way” and be in “reasonable proportion to
the interests served”); In re R. M. J.,, 455 U. S., at 203 (State
can regulate commercial speech if it shows that it has “a
substantial interest” and that the interference with speech
is “in proportion to the interest served”).

The State’s burden is not slight; the “free flow of commer-
cial information is valuable enough to justify imposing on
would-be regulators the costs of distinguishing the truthful
from the false, the helpful from the misleading, and the
harmless from the harmful.” Zauderer, 471 U. S., at 646.
“[M]ere speculation or conjecture” will not suffice; rather the
State “must demonstrate that the harms it recites are real
and that its restriction will in fact alleviate them to a mate-
rial degree.” FEdenfield, 507 U.S., at 770, 771; see also
Zauderer, 471 U. S., at 648-649 (State’s “unsupported asser-
tions” insufficient to justify prohibition on attorney advertis-
ing; “broad prophylactic rules may not be so lightly justified
if the protections afforded commercial speech are to retain
their force”). Measured against these standards, the order
reprimanding Ibanez cannot stand.

B

We turn first to Ibanez’ use of the CPA designation in her
commercial communications. On that matter, the Board’s
position is entirely insubstantial. To reiterate, Ibanez holds
a currently active CPA license which the Board has never
sought to revoke. The Board asserts that her truthful com-
munication is nonetheless misleading because it “[tells] the
public that she is subject to the provisions of [the Accoun-
tancy Act] and the jurisdiction of the Board of Accountancy
when she believes and acts as though she is not.” Final
Order, App. 185; see also Brief for Respondent 20 (“[TThe use
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of the CPA designation . . . where the licensee is unwilling
to comply with the provisions of the [statute] under which
the license was granted, is inherently misleading and may
be prohibited.”).

Ibanez no longer contests the Board’s assertion of jurisdic-
tion, see Brief for Petitioner 28 (Ibanez “is, in fact, a licensee
subject to the rules of the Board”), and in any event, what
she “believes” regarding the reach of the Board’s authority
is not sanctionable. See Baird v. State Bar of Ariz., 401
U.S. 1, 6 (1971) (First Amendment “prohibits a State from
excluding a person from a profession or punishing him solely
because . . . he holds certain beliefs”). Nor can the Board
rest on a bare assertion that Ibanez is “unwilling to comply”
with its regulation. To survive constitutional review, the
Board must build its case on specific evidence of noncompli-
ance. Ibanez has neither been charged with, nor found
guilty of, any professional activity or practice out of compli-
ance with the governing statutory or regulatory standards.®
And as long as Ibanez holds an active CPA license from the
Board we cannot imagine how consumers can be misled by
her truthful representation to that effect.

C

The Board’s justifications for disciplining Ibanez for using
the CFP designation are scarcely more persuasive. The
Board concluded that the words used in the designation—
particularly, the word “certified”—so closely resemble “the
terms protected by state licensure itself, that their use, when
not approved by the Board, inherently mislead[s] the public
into believing that state approval and recognition exists.”
Final Order, App. 193-194. This conclusion is difficult to
maintain in light of Peel. We held in Peel that an attorney’s
use of the designation “Certified Civil Trial Specialist By the

8 Notably, the Board itself withdrew the only charge against Ibanez of
this kind, viz., the allegation that she practiced public accounting in an
unlicensed firm. See supra, at 140.
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National Board of Trial Advocacy” was neither actually nor
inherently misleading. See 496 U. S., at 106 (rejecting con-
tention that use of National Board of Trial Advocacy certifi-
cation on attorney’s letterhead was “actually misleading”);
id., at 110 (“State may not . . . completely ban statements
that are not actually or inherently misleading, such as certi-
fication as a specialist by bona fide organizations such as
NBTA”); id., at 111 (Marshall, J., joined by Brennan, J., con-
curring in judgment) (agreeing that attorney’s letterhead
was “neither actually nor inherently misleading”). The
Board offers nothing to support a different conclusion with
respect to the CFP designation.” Given “the complete ab-
sence of any evidence of deception,” id., at 106, the Board’s
“concern about the possibility of deception in hypothetical
cases is not sufficient to rebut the constitutional presumption
favoring disclosure over concealment,” id., at 111.1°

9JUSTICE O’CONNOR writes that “[t]he average consumer has no way to
verify the accuracy or value of [Ibanez’] use of the CFP designation” be-
cause her advertising, “[ulnlike the advertisement in Peel, . . . did not
identify the organization that had conferred the certification.” Post, at
150. We do not agree that the consumer of financial planning services is
thus disarmed.

To verify Ibanez’ CFP credential, a consumer could call the CFP Board
of Standards. The Board that reprimanded Ibanez never suggested that
such a call would be significantly more difficult to make than one to the
certifying organization in Peel, the National Board of Trial Advocacy. We
note in this regard that the attorney’s letterhead in Peel supplied no ad-
dress or telephone number for the certifying agency. Most instructive on
this matter, we think, is the requirement of the Rules of Professional Con-
duct of the Florida Bar, to which attorney Ibanez is subject, that she
provide “written information setting forth the factual details of [her] expe-
rience, expertise, background, and training” to anyone who so inquires.
See Florida Bar, Rule of Professional Conduct 4-7.3(a)(2).

1©The Board called only three witnesses at the proceeding against Iba-
nez, all of whom were employees or former employees of the Department
of Professional Regulation. Neither the witnesses, nor the Board in its
submissions to this Court, offered evidence that any member of the public
has been misled by the use of the CFP designation. See Peel, 496 U. S.,
at 100-101 (noting that there was “no contention that any potential client



146 IBANEZ v. FLORIDA DEPT. OF BUSINESS AND PRO-
FESSIONAL REGULATION, BD. OF ACCOUNTANCY

Opinion of the Court

The Board alternatively contends that Ibanez’ use of the
CFP designation is “potentially misleading,” entitling the
Board to “enact measures short of a total ban to prevent
deception or confusion.” Brief for Respondent 33, citing
Peel, 496 U. S., at 116 (Marshall, J., joined by Brennan, J.,
concurring in judgment). If the “protections afforded com-
mercial speech are to retain their force,” Zauderer, 471 U. S.,
at 648-649, we cannot allow rote invocation of the words “po-
tentially misleading” to supplant the Board’s burden to
“demonstrate that the harms it recites are real and that its
restriction will in fact alleviate them to a material degree.”
Edenfield, 507 U. S., at 771.

The Board points to Rule 24.001(1)(j), Fla. Admin. Code
§61H1-24.001(1)(j) (1994), which prohibits use of any “spe-
cialist” designation unless accompanied by a disclaimer,
made “in the immediate proximity of the statement that im-
plies formal recognition as a specialist”; the disclaimer must
“stat[e] that the recognizing agency is not affiliated with or
sanctioned by the state or federal government,” and it must
set out the recognizing agency’s “requirements for recogni-
tion, including, but not limited to, educatio[n], experiencel[,]
and testing.” See Brief for Respondent 33-35. Given the
state of this record—the failure of the Board to point to any
harm that is potentially real, not purely hypothetical—we
are satisfied that the Board’s action is unjustified. We ex-
press no opinion whether, in other situations or on a different
record, the Board’s insistence on a disclaimer might serve as
an appropriately tailored check against deception or confu-
sion, rather than one imposing “unduly burdensome disclo-
sure requirements [that] offend the First Amendment.”
Zauderer, 471 U.S., at 651. This much is plain, however:
The detail required in the disclaimer currently described by
the Board effectively rules out notation of the “specialist”

or person was actually misled or deceived,” nor “any factual finding of
actual deception or misunderstanding”).



Cite as: 512 U. S. 136 (1994) 147

Opinion of the Court

designation on a business card or letterhead, or in a yellow
pages listing.!!

The concurring Justices, on whom the Board relies, did
indeed find the “[NBTA] Certified Civil Trial Specialist”
statement on a lawyer’s letterhead “potentially misleading,”
but they stated no categorical rule applicable to all specialty
designations. Thus, they recognized that “[t]he potential for
misunderstanding might be less if the NBTA were a com-
monly recognized organization and the public had a general
understanding of its requirements.” Peel, 496 U. S., at 115.
In this regard, we stress again the failure of the Board to
back up its alleged concern that the designation CFP would
mislead rather than inform.

The Board never adverted to the prospect that the public
potentially in need of a civil trial specialist, see Peel, supra,
is wider, and perhaps less sophisticated, than the public with
financial resources warranting the services of a planner.
Noteworthy in this connection, “Certified Financial Planner”
and “CFP” are well-established, protected federal trade-
marks that have been described as “the most recognized
designation[s] in the planning field.” Financial Planners:
Report of Staff of United States Securities and Exchange
Commission to the House Committee on Energy and Com-
merce’s Subcommittee on Telecommunications and Finance
53 (1988), reprinted in Financial Planners and Investment
Advisors, Hearing before the Subcommittee on Consumer
Affairs of the Senate Committee on Banking, Housing and
Urban Affairs, 100th Cong., 2d Sess., 78 (1988). Approxi-

11 Under the Board’s regulations, moreover, it appears that even a dis-
claimer of the kind described would not have saved Ibanez from censure.
Rule 24.001(i) flatly bans “[s]tat[ing] a form of recognition by any entity
other than the Board that uses the ter[m] ‘certified.”” Separate and dis-
tinct from that absolute prohibition, the regulations further proscribe
“[sltat[ing] or impl[ying] that the licensee has received formal recognition
as a specialist in any aspect of the practice of public accounting, unless the
statement contains” a copiously detailed disclaimer. Rule 24.001(j).
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mately 27,000 persons have qualified for the designation
nationwide. Brief for Certified Financial Planner Board of
Standards, Inc., et al. as Amici Curiae 3. Over 50 accred-
ited universities and colleges have established courses of
study in financial planning approved by the CFP Board of
Standards, and standards for licensure include satisfaction
of certain core educational requirements, a passing score on
a certification examination “similar in concept to the Bar or
CPA examinations,” completion of a planning-related work
experience requirement, agreement to abide by the CFP
Code of Ethics and Professional Responsibility, and an an-
nual continuing education requirement. Id., at 10-15.

Ibanez, it bears emphasis, is engaged in the practice of
law and so represents her offices to the public. Indeed, she
performs work reserved for lawyers but nothing that only
CPA’s may do. See supra, at 139, n. 3. It is therefore sig-
nificant that her use of the designation CFP is considered in
all respects appropriate by the Florida Bar. See Brief for
Florida Bar as Amicus Curiae 9-10 (noting that Florida Bar,
Rules of Professional Conduct, and particularly Rule 4-7.3,
“specifically allo[w] Ibanez to disclose her CPA and CFP cre-
dentials [and] contemplate that Ibanez must provide this
information to prospective clients (if relevant)”).

Beyond question, this case does not fall within the caveat
noted in Peel covering certifications issued by organizations
that “had made no inquiry into petitioner’s fitness,” or had
“issued certificates indiscriminately for a price”; statements
made in such certifications, “even if true, could be mislead-
ing.” 496 U.S., at 102. We have never sustained restric-
tions on constitutionally protected speech based on a record
so bare as the one on which the Board relies here. See
Edenfield, 507 U.S., at 771 (striking down Florida ban on
CPA solicitation where Board “presents no studies that sug-
gest personal solicitation . . . creates the dangers . . . the
Board claims to fear” nor even “anecdotal evidence . . . that
validates the Board’s suppositions”); Zauderer, 471 U. S., at
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648-649 (striking down restrictions on attorney advertising
where “State’s arguments amount to little more than unsup-
ported assertions” without “evidence or authority of any
kind”). To approve the Board’s reprimand of Ibanez would
be to risk toleration of commercial speech restraints “in the
service of . . . objectives that could not themselves justify
a burden on commercial expression.” Edenfield, 507 U. S.,
at 171.

Accordingly, the judgment of the Florida District Court of
Appeal is reversed, and the case is remanded for proceedings
not inconsistent with this opinion.

It is so ordered.

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE
joins, concurring in part and dissenting in part.

Once again, we are confronted with a First Amendment
challenge to a state restriction on professional advertising.
Petitioner, who has been licensed as an attorney and as a
certified public accountant (CPA) by the State of Florida,
and who also has been recognized as a “Certified Financial
Planner” (CFP) by a private organization, identified her-
self in telephone listings under the “attorneys” heading as
“IBANEZ SILVIA S CPA CFP.” App.4. Respondent, the
Florida Board of Accountancy, determined that petitioner’s
use of both the CPA and the CFP designations was inher-
ently misleading, and sanctioned her for false advertising.
Fla. Stat. §473.323(1)(f) (1991) (accountants subject to disci-
plinary action if they “[aldvertis[e] goods or services in a
manner which is fraudulent, false, deceptive, or misleading
in form or content”).

I

Because petitioner’s use of the CFP designation is both
inherently and potentially misleading, I would uphold the
Board’s sanction of petitioner. I therefore respectfully dis-
sent from Parts II-A and II-C of the opinion of the Court.
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A

States may prohibit inherently misleading speech entirely.
InreR. M. J, 455 U. S. 191, 203 (1982). 1In Peel v. Attorney
Registration and Disciplinary Comm’n of Ill., 496 U. S. 91
(1990), we considered an attorney advertisement that pro-
claimed the lawyer to be a “‘Certified Civil Trial Specialist
By the National Board of Trial Advocacy.”” See id., at 96.
A majority of the Court concluded that this statement was
not inherently misleading, although the discussion of this
issue was joined by only four Justices. See id., at 100-106
(plurality opinion); ¢d., at 111 (Marshall, J., concurring in
judgment). The plurality reasoned that the certification
was a statement of verifiable fact; that the certification had
been conferred by a reputable organization that had applied
objectively clear standards to determining the attorney’s
qualifications; and that consumers would not confuse the at-
torney’s claim of certification as a specialist with formal
state recognition.

Although the Certified Financial Planner Board of Stand-
ards, Inc., appears to be a reputable organization that applies
objectively clear standards before conferring the CFP desig-
nation on accountants, the other factors relied on by the Peel
plurality are not present in this case. First, it was impor-
tant in Peel that “[t]he facts stated on [the attorney’s] letter-
head are true and verifiable.” Id., at 100 (emphasis added);
see also id., at 101 (“A lawyer’s certification by [the recogniz-
ing organization] is a verifiable fact, as are the predicate re-
quirements for that certification”). Of course, petitioner’s
recognition as a CFP can be verified—but only if the con-
sumer knows where to call or write. Unlike the advertise-
ment in Peel, petitioner’s advertisements did not identify the
organization that had conferred the certification. The aver-
age consumer has no way to verify the accuracy or value of
petitioner’s use of the CFP designation.

Related to this point is the fact that, in the absence of an
identified conferring organization, the consumer is likely to
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conclude that the CFP designation is conferred by the State.
The Peel plurality stressed that “it seems unlikely that [the
attorney’s] statement about his certification as a ‘specialist’
by an identified national organization necessarily would
be confused with formal state recognition.” Id., at 104-105
(emphasis added). Because here there is no such identifica-
tion, the converse is true. It is common knowledge that
“many States prescribe requirements for, and ‘certify’ public
accountants as, ‘Certified Public Accountants.”” Id., at 113
(Marshall, J., concurring in judgment). Petitioner has of
course been licensed as a CPA by the State of Florida. But
her use of the CFP designation in close connection with the
identification of herself as a CPA (“IBANEZ SILVIA S CPA
CFP”) would lead a reasonable consumer to conclude that
the two “certifications” were conferred by the same entity—
the State of Florida.

The Board of Accountancy has recognized this likelihood
of consumer confusion: “[The term ‘certified’] in conjunction
with the term ‘CPA’ and the practice of public accounting,
[is] so close to the terms protected by state licensure itself,
that [its] use, when not approved by the Board, inherently
mislead[s] the public into believing that state approval and
recognition exists.” App. 193-194. For this reason, the
Board’s regulations provide that an advertisement will be
deemed misleading if it “[s]tates a form of recognition by any
entity other than the Board that uses the ter[m] ‘certified.””
Fla. Admin. Code 61H1-24.001(1)(i) (1994). Petitioner’s ad-
vertising is in clear violation of this prohibition. Because
the First Amendment does not prevent a State from protect-
ing consumers from such inherently misleading advertising,
in my view the Board’s blanket prohibition on the use of
the term “certified” in CPA advertising is constitutional as
applied to petitioner.

B

But even if petitioner’s use of “certified” was not inher-
ently misleading, it seems clear beyond cavil that some con-
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sumers would conclude that the State conferred the CFP
designation, just as it does the CPA license, and thus that
the advertisement is potentially misleading. Indeed, this
conclusion follows a fortiori from Peel, where five Justices
concluded that the attorney’s specialty designation was at
least potentially misleading. See 496 U. S., at 118 (White,
J., dissenting). The advertisement in Peel, which identified
the certifying organization, provided substantially more in-
formation to consumers than does petitioner’s advertise-
ment; if the one was potentially misleading (and we said that
it was), so too is the other.

States may not completely ban potentially misleading com-
mercial speech if narrower limitations can ensure that the
information is presented in a nonmisleading manner. In re
R. M. J, supra, at 203. But if a professional’s certification
claim has the potential to mislead, the State may “requir(e]
a disclaimer about the certifying organization or the stand-
ards of a specialty.” Peel, 496 U. S., at 110 (plurality opin-
ion); see also id., at 116-117 (Marshall, J., concurring in judg-
ment); In re R. M. J., supra, at 203. The Board has done
just that: An advertisement that “[s]tates or implies that the
licensee has received formal recognition as a specialist in any
aspect of the practice of public accounting” will be deemed
false or misleading, “unless the statement contains a dis-
claimer stating that the recognizing agency is not affiliated
with or sanctioned by the state or federal government.”
Fla. Admin. Code 61H1-24.001(1)(j) (1994). “The advertise-
ment must also contain the agency’s requirements for recog-
nition, including, but not limited to, educatio[n], experience
and testing. These statements must be in the immediate
proximity of the statement that implies formal recognition
as a specialist.” Ibid. There is no question but that the
CFP designation “implies that [petitioner] has received
formal recognition as a specialist” in financial planning, an
“aspect of the practice of public accounting,” and her adver-
tisements do not contain the required disclaimer. If the ab-
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solute prohibition on the use of the term “certified” cannot
be applied to petitioner (as the Court today holds), then the
disclaimer requirement applies to petitioner’s advertising
that she is a specialist in financial planning. Because peti-
tioner failed to comply with it, the Board properly disci-
plined her.

II

Petitioner is a certified public accountant, and her use of
the CPA designation in advertising conveyed this truthful
information to the public. I agree with the Court that the
State of Florida may not prohibit petitioner’s use of the CPA
designation under the circumstances in which this case is
presented to us, and I therefore join Part II-B of the Court’s
opinion. I would only point out that it is open to the Board
to proceed against petitioner for practicing public accounting
in violation of statutory or regulatory standards applicable
to Florida accountants. See Brief for Petitioner 28 (“Peti-
tioner is, in fact, a licensee subject to the rules of the Board
of Accountancy”). And if petitioner’s public accounting li-
cense is revoked, the State may constitutionally prohibit her
from advertising herself as a CPA.
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During the penalty phase of petitioner’s South Carolina trial, the State
argued that his future dangerousness was a factor for the jury to con-
sider when deciding whether to sentence him to death or life imprison-
ment for the murder of an elderly woman. In rebuttal, petitioner pre-
sented evidence that his future dangerousness was limited to elderly
women and thus there was no reason to expect violent acts from him
in prison. However, the court refused to give the jury his proposed
instruction that under state law he was ineligible for parole. When
asked by the jury whether life imprisonment carried with it the possi-
bility of parole, the court instructed the jury not to consider parole in
reaching its verdict and that the terms life imprisonment and death
sentence were to be understood to have their plain and ordinary mean-
ing. The jury returned a death sentence. On appeal, the State Su-
preme Court concluded that regardless of whether a trial court’s refusal
to inform a sentencing jury about a defendant’s parole ineligibility might
ever be error, the instruction given to petitioner’s jury satisfied in sub-
stance his request for a charge on such ineligibility.

Held: The judgment is reversed, and the case is remanded.

310 S. C. 439, 427 S. E. 2d 175, reversed and remanded.

JUSTICE BLACKMUN, joined by JUSTICE STEVENS, JUSTICE SOUTER,
and JUSTICE GINSBURG, concluded:

1. Where a defendant’s future dangerousness is at issue, and state
law prohibits his release on parole, due process requires that the sen-
tencing jury be informed that the defendant is parole ineligible. An
individual cannot be executed on the basis of information which he had
no opportunity to deny or explain. Gardner v. Florida, 430 U. S. 349,
362. Petitioner’s jury reasonably may have believed that he could be
released on parole if he were not executed. To the extent that this
misunderstanding pervaded its deliberations, it had the effect of creat-
ing a false choice between sentencing him to death and sentencing him
to a limited period of incarceration. The trial court’s refusal to apprise
the jury of information so crucial to its determination, particularly when
the State alluded to the defendant’s future dangerousness in its argu-
ment, cannot be reconciled with this Court’s well-established precedents
interpreting the Due Process Clause. See, e. g., Skipper v. South Caro-
lina, 476 U.S. 1. Pp. 161-169.



Cite as: 512 U. S. 154 (1994) 155

Syllabus

2. The trial court’s instruction that life imprisonment was to be un-
derstood in its plain and ordinary meaning did not satisfy petitioner’s
request for a parole ineligibility charge, since it did nothing to dispel
the misunderstanding reasonable jurors may have about the way in
which any particular State defines “life imprisonment.” Pp. 169-171.

JUsTICE O’CONNOR, joined by THE CHIEF JUSTICE and JUSTICE KEN-
NEDY, concluded that where the State puts a defendant’s future danger-
ousness in issue, and the only available alternative sentence to death
is life imprisonment without possibility of parole, due process entitles
the defendant to inform the sentencing jury—either by argument or
instruction—that he is parole ineligible. If the prosecution does not
argue future dangerousness, a State may appropriately decide that
parole is not a proper issue for the jury’s consideration even if the only
alternative sentence to death is life imprisonment without the possi-
bility of parole. Here, the trial court’s instruction did not satisfy peti-
tioner’s request for a parole ineligibility charge, since the rejection of
parole is a recent development displacing the longstanding practice
of parole availability, and since common sense dictates that many jurors
might not know whether a life sentence carries with it the possibility
of parole. Pp. 175-178.

BLACKMUN, J., announced the judgment of the Court and delivered an
opinion, in which STEVENS, SOUTER, and GINSBURG, JJ., joined. SOUTER,
J., filed a concurring opinion, in which STEVENS, J., joined, post, p. 172.
GINSBURG, J., filed a concurring opinion, post, p. 174. O’CONNOR, J., filed
an opinion concurring in the judgment, in which REENQUIST, C. J., and
KENNEDY, J., joined, post, p. 175. SCALIA, J., filed a dissenting opinion, in
which THOMAS, J., joined, post, p. 178.

David I. Bruck, by appointment of the Court, 510 U. S.
942, argued the cause for petitioner. With him on the briefs
was M. Anne Pearce.

Richard A. Harpootlian argued the cause for respondent.
With him on the brief were 7' Travis Medlock, Attorney
General of South Carolina, and Donald J. Zelenka, Chief
Deputy Attorney General.*

*A brief of amici curiae urging affirmance was filed for the State of
Idaho et al. by Larry EchoHawk, Attorney General of Idaho, and Lynn E.
Thomas, Solicitor General, Grant Woods, Attorney General of Arizona,
Danziel E. Lungren, Attorney General of California, John M. Bailey, Chief
State’s Attorney of Connecticut, Roland Burris, Attorney General of Illi-
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JUSTICE BLACKMUN announced the judgment of the Court
and delivered an opinion, in which JUSTICE STEVENS,
JUSTICE SOUTER, and JUSTICE GINSBURG join.

This case presents the question whether the Due Process
Clause of the Fourteenth Amendment was violated by the
refusal of a state trial court to instruct the jury in the
penalty phase of a capital trial that under state law the de-
fendant was ineligible for parole. We hold that where the
defendant’s future dangerousness is at issue, and state law
prohibits the defendant’s release on parole, due process re-
quires that the sentencing jury be informed that the defend-
ant is parole ineligible.

I

A

In July 1990, petitioner beat to death an elderly woman,
Josie Lamb, in her home in Columbia, South Carolina. The
week before petitioner’s capital murder trial was scheduled
to begin, he pleaded guilty to first-degree burglary and two
counts of criminal sexual conduct in connection with two
prior assaults on elderly women. Petitioner’s guilty pleas
resulted in convictions for violent offenses, and those con-
victions rendered petitioner ineligible for parole if convicted
of any subsequent violent-crime offense. S.C. Code Ann.
§24-21-640 (Supp. 1993).

Prior to jury selection, the prosecution advised the trial
judge that the State “[o]bviously [was] going to ask you
to exclude any mention of parole throughout this trial.”
App. 2. Over defense counsel’s objection, the trial court
granted the prosecution’s motion for an order barring the

nois, Chris Gorman, Attorney General of Kentucky, Richard P. Ieyoub,
Attorney General of Louisiana, Joseph P. Mazurek, Attorney General of
Montana, Fred DeVesa, Attorney General of New Jersey, Michael E. Eas-
ley, Attorney General of North Carolina, Mark Barnett, Attorney General
of South Dakota, and Dan Morales, Attorney General of Texas.

William C. Pelster filed a brief for Donna L. Markle et al. as amici
curiae.
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defense from asking any question during voir dire regarding
parole. Under the court’s order, defense counsel was for-
bidden even to mention the subject of parole, and expressly
was prohibited from questioning prospective jurors as to
whether they understood the meaning of a “life” sentence
under South Carolina law.! After a 3-day trial, petitioner
was convicted of the murder of Ms. Lamb.

During the penalty phase, the defense brought forward
mitigating evidence tending to show that petitioner’s violent
behavior reflected serious mental disorders that stemmed
from years of neglect and extreme sexual and physical abuse
petitioner endured as an adolescent. While there was some
disagreement among witnesses regarding the extent to
which petitioner’s mental condition properly could be
deemed a “disorder,” witnesses for both the defense and the
prosecution agreed that petitioner posed a continuing danger
to elderly women.

In its closing argument the prosecution argued that peti-
tioner’s future dangerousness was a factor for the jury to
consider when fixing the appropriate punishment. The
question for the jury, said the prosecution, was “what to do
with [petitioner] now that he is in our midst.” Id., at 110.
The prosecution further urged that a verdict for death would
be “a response of society to someone who is a threat. Your
verdict will be an act of self-defense.” Ibid.

Petitioner sought to rebut the prosecution’s generalized
argument of future dangerousness by presenting evidence
that, due to his unique psychological problems, his danger-
ousness was limited to elderly women, and that there was no
reason to expect further acts of violence once he was isolated
in a prison setting. In support of his argument, petitioner
introduced testimony from a female medical assistant and

! The venire was informed, however, of the meaning of the term “death”
under South Carolina law. The trial judge specifically advised the pro-
spective jurors that “[bly the death penalty, we mean death by electrocu-
tion.” The sentencing jury was also so informed. App. 129.
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from two supervising officers at the Richland County jail
where petitioner had been held prior to trial. All three tes-
tified that petitioner had adapted well to prison life during
his pretrial confinement and had not behaved in a violent
manner toward any of the other inmates or staff. Petitioner
also offered expert opinion testimony from Richard L. Boyle,
a clinical social worker and former correctional employee,
who had reviewed and observed petitioner’s institutional
adjustment. Mr. Boyle expressed the view that, based on
petitioner’s background and his current functioning, peti-
tioner would successfully adapt to prison if he was sentenced
to life imprisonment.

Concerned that the jury might not understand that “life
imprisonment” did not carry with it the possibility of parole
in petitioner’s case, defense counsel asked the trial judge to
clarify this point by defining the term “life imprisonment”
for the jury in accordance with S. C. Code Ann. §24-21-640
(Supp. 1993).2  To buttress his request, petitioner proffered,
outside the presence of the jury, evidence conclusively es-
tablishing his parole ineligibility. On petitioner’s behalf,
attorneys for the South Carolina Department of Corrections
and the Department of Probation, Parole and Pardons tes-
tified that any offender in petitioner’s position was in fact
ineligible for parole under South Carolina law. The prose-
cution did not challenge or question petitioner’s parole ineli-
gibility. Instead, it sought to elicit admissions from the wit-
nesses that, notwithstanding petitioner’s parole ineligibility,
petitioner might receive holiday furloughs or other forms of
early release. Even this effort was unsuccessful, however,

2Section 24-21-640 states: “The board must not grant parole nor is
parole authorized to any prisoner serving a sentence for a second or sub-
sequent conviction, following a separate sentencing from a prior con-
viction, for violent crimes as defined in Section 16-1-60.” Petitioner’s
earlier convictions for burglary in the first degree and criminal sexual
assault in the first degree are violent offenses under § 16-1-60.
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as the cross-examination revealed that Department of Cor-
rections regulations prohibit petitioner’s release under early
release programs such as work-release or supervised fur-
loughs, and that no convicted murderer serving life without
parole ever had been furloughed or otherwise released for
any reason.

Petitioner then offered into evidence, without objection,
the results of a statewide public-opinion survey conducted
by the University of South Carolina’s Institute for Public
Affairs. The survey had been conducted a few days before
petitioner’s trial, and showed that only 7.1 percent of all
jury-eligible adults who were questioned firmly believed that
an inmate sentenced to life imprisonment in South Carolina
actually would be required to spend the rest of his life in
prison. See App. 152-154. Almost half of those surveyed
believed that a convicted murderer might be paroled within
20 years; nearly three-quarters thought that release cer-
tainly would occur in less than 30 years. Ibid. More than
75 percent of those surveyed indicated that if they were
called upon to make a capital sentencing decision as jurors,
the amount of time the convicted murderer actually would
have to spend in prison would be an “extremely important”
or a “very important” factor in choosing between life and
death. Id., at 155.

Petitioner argued that, in view of the public’s apparent
misunderstanding about the meaning of “life imprisonment”
in South Carolina, there was a reasonable likelihood that the
jurors would vote for death simply because they believed,
mistakenly, that petitioner eventually would be released on
parole.

The prosecution opposed the proposed instruction, urging
the court “not to allow . . . any argument by state or defense
about parole and not charge the jury on anything concerning
parole.” Id., at 37. Citing the South Carolina Supreme
Court’s opinion in State v. Torrence, 305 S. C. 45, 406 S. E.
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2d 315 (1991), the trial court refused petitioner’s requested
instruction. Petitioner then asked alternatively for the
following instruection:

“I charge you that these sentences mean what they
say. That is, if you recommend that the defendant Jon-
athan Simmons be sentenced to death, he actually will
be sentenced to death and executed. If, on the other
hand, you recommend that he be sentenced to life im-
prisonment, he actually will be sentenced to imprison-
ment in the state penitentiary for the balance of his
natural life.

“In your deliberations, you are not to speculate that
these sentences mean anything other than what I have
just told you, for what I have told you is exactly what
will happen to the defendant, depending on what your
sentencing decision is.” App. 162.

The trial judge also refused to give this instruction, but in-
dicated that he might give a similar instruction if the jury
inquired about parole eligibility.

After deliberating on petitioner’s sentence for 90 minutes,
the jury sent a note to the judge asking a single question:
“Does the imposition of a life sentence carry with it the pos-
sibility of parole?” Id., at 145. Over petitioner’s objection,
the trial judge gave the following instruction:

“You are instructed not to consider parole or parole
eligibility in reaching your verdict. Do not consider
parole or parole eligibility. That is not a proper issue
for your consideration. The terms life imprisonment
and death sentence are to be understood in their plan
[sic] and ordinary meaning.” Id., at 146.

Twenty-five minutes after receiving this response from the
court, the jury returned to the courtroom with a sentence
of death.

On appeal to the South Carolina Supreme Court, peti-
tioner argued that the trial judge’s refusal to provide the
jury accurate information regarding his parole ineligibil-
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ity violated the Eighth Amendment and the Due Process
Clause of the Fourteenth Amendment.? The South Carolina
Supreme Court declined to reach the merits of petitioner’s
challenges. With one justice dissenting, it concluded that,
regardless of whether a trial court’s refusal to inform a sen-
tencing jury about a defendant’s parole ineligibility might
be error under some circumstances, the instruction given to
petitioner’s jury “satisfie[d] in substance [petitioner’s] re-
quest for a charge on parole ineligibility,” and thus there was
no reason to consider whether denial of such an instruction
would be constitutional error in this case. 310 S. C. 439, 444,
427 S. E. 2d 175, 179 (1993). We granted certiorari, 510 U. S.
811 (1993).
II

The Due Process Clause does not allow the execution of a
person “on the basis of information which he had no oppor-
tunity to deny or explain.” Gardner v. Florida, 430 U. S.
349, 362 (1977). In this case, the jury reasonably may have
believed that petitioner could be released on parole if he
were not executed. To the extent this misunderstanding
pervaded the jury’s deliberations, it had the effect of creating
a false choice between sentencing petitioner to death and
sentencing him to a limited period of incarceration. This

3 Specifically, petitioner argued that under the Eighth Amendment his
parole ineligibility was “‘mitigating’ in the sense that [it] might serve ‘as
a basis for a sentence less than death,”” Skipper v. South Carolina, 476
U.8S. 1, 4-5 (1986), quoting Lockett v. Ohio, 438 U.S. 586, 604 (1978)
(plurality opinion), and that therefore he was entitled to inform the jury
of his parole ineligibility. He also asserted that by withholding from the
jury the fact that it had a life-without-parole sentencing alternative, the
trial court impermissibly diminished the reliability of the jury’s determi-
nation that death was the appropriate punishment. Cf. Beck v. Alabama,
447 U. S. 625 (1980). Finally, relying on the authority of Gardner v. Flor-
ida, 430 U. 8. 349 (1977), petitioner argued that his due process right to
rebut the State’s argument that petitioner posed a future danger to society
had been violated by the trial court’s refusal to permit him to show that
a noncapital sentence adequately could protect the public from any future
acts of violence by him.
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grievous misperception was encouraged by the trial court’s
refusal to provide the jury with accurate information re-
garding petitioner’s parole ineligibility, and by the State’s
repeated suggestion that petitioner would pose a future dan-
ger to society if he were not executed. Three times peti-
tioner asked to inform the jury that in fact he was ineligible
for parole under state law; three times his request was de-
nied. The State thus succeeded in securing a death sen-
tence on the ground, at least in part, of petitioner’s future
dangerousness, while at the same time concealing from the
sentencing jury the true meaning of its noncapital sentencing
alternative, namely, that life imprisonment meant life with-
out parole. We think it is clear that the State denied peti-
tioner due process.*
A

This Court has approved the jury’s consideration of future
dangerousness during the penalty phase of a capital trial,
recognizing that a defendant’s future dangerousness bears on
all sentencing determinations made in our criminal justice
system. See Jurek v. Texas, 428 U. S. 262, 275 (1976) (joint
opinion of Stewart, Powell, and STEVENS, JJ.) (noting that
“any sentencing authority must predict a convicted person’s
probable future conduct when it engages in the process of
determining what punishment to impose”); California v.
Ramos, 463 U. S. 992, 1003, n. 17 (1983) (explaining that it
is proper for a sentencing jury in a capital case to consider
“the defendant’s potential for reform and whether his proba-
ble future behavior counsels against the desirability of his
release into society”).

Although South Carolina statutes do not mandate consid-
eration of the defendant’s future dangerousness in capital
sentencing, the State’s evidence in aggravation is not limited
to evidence relating to statutory aggravating circumstances.

4We express no opinion on the question whether the result we reach
today is also compelled by the Eighth Amendment.
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See Barclay v. Florida, 463 U. S. 939, 948-951 (1983) (plural-
ity opinion); California v. Ramos, 463 U. S., at 1008 (“Once
the jury finds that the defendant falls within the legislatively
defined category of persons eligible for the death penalty . . .
the jury then is free to consider a myriad of factors to de-
termine whether death is the appropriate punishment”).
Thus, prosecutors in South Carolina, like those in other
States that impose the death penalty, frequently emphasize
a defendant’s future dangerousness in their evidence and ar-
gument at the sentencing phase; they urge the jury to sen-
tence the defendant to death so that he will not be a danger
to the public if released from prison. Eisenberg & Wells,
Deadly Confusion: Juror Instructions in Capital Cases, 79
Cornell L. Rev. 1, 4 (1993).

Arguments relating to a defendant’s future dangerousness
ordinarily would be inappropriate at the guilt phase of a
trial, as the jury is not free to convict a defendant simply
because he poses a future danger; nor is a defendant’s future
dangerousness likely relevant to the question whether each
element of an alleged offense has been proved beyond a rea-
sonable doubt. But where the jury has sentencing responsi-
bilities in a capital trial, many issues that are irrelevant to
the guilt-innocence determination step into the foreground
and require consideration at the sentencing phase. The de-
fendant’s character, prior criminal history, mental capacity,
background, and age are just a few of the many factors, in
addition to future dangerousness, that a jury may consider
in fixing appropriate punishment. See Lockett v. Ohio, 438
U.S. 586 (1978); Eddings v. Oklahoma, 455 U.S. 104, 110
(1982); Barclay v. Florida, 463 U. S., at 948-951.

In assessing future dangerousness, the actual duration of
the defendant’s prison sentence is indisputably relevant.
Holding all other factors constant, it is entirely reasonable
for a sentencing jury to view a defendant who is eligible for
parole as a greater threat to society than a defendant who is
not. Indeed, there may be no greater assurance of a defend-
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ant’s future nondangerousness to the public than the fact
that he never will be released on parole. The trial court’s
refusal to apprise the jury of information so crucial to its
sentencing determination, particularly when the prosecution
alluded to the defendant’s future dangerousness in its argu-
ment to the jury, cannot be reconciled with our well-
established precedents interpreting the Due Process Clause.

B

In Skipper v. South Carolina, 476 U. S. 1 (1986), this Court
held that a defendant was denied due process by the refusal
of the state trial court to admit evidence of the defendant’s
good behavior in prison in the penalty phase of his capital
trial. Although the majority opinion stressed that the de-
fendant’s good behavior in prison was “relevant evidence in
mitigation of punishment,” and thus admissible under the
Eighth Amendment, id., at 4, citing Lockett v. Ohio, 438
U.S., at 604 (plurality opinion), the Skipper opinion ex-
pressly noted that the Court’s conclusion also was compelled
by the Due Process Clause. The Court explained that
where the prosecution relies on a prediction of future dan-
gerousness in requesting the death penalty, elemental due
process principles operate to require admission of the de-
fendant’s relevant evidence in rebuttal. 476 U. S., at 5, n. 1.
See also id., at 9 (Powell, J., opinion concurring in judgment)
(“[Blecause petitioner was not allowed to rebut evidence and
argument used against him,” the defendant clearly was de-
nied due process).

The Court reached a similar conclusion in Gardner v. Flor-
ida, 430 U. S. 349 (1977). In that case, a defendant was sen-
tenced to death on the basis of a presentence report which
was not made available to him and which he therefore could
not rebut. A plurality of the Court explained that sending
a man to his death “on the basis of information which he
had no opportunity to deny or explain” violated fundamen-
tal notions of due process. Id., at 362. The principle an-
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nounced in Gardner was reaffirmed in Skipper, and it com-
pels our decision today. See also Crane v. Kentucky, 476
U. S. 683, 690 (1986) (due process entitles a defendant to “‘a
meaningful opportunity to present a complete defense’”) (ci-
tation omitted); Ake v. Oklahoma, 470 U. S. 68, 83—-87 (1985)
(where the State presents psychiatric evidence of a defend-
ant’s future dangerousness at a capital sentencing proceed-
ing, due process entitles an indigent defendant to the assist-
ance of a psychiatrist for the development of his defense).

Like the defendants in Skipper and Gardner, petitioner
was prevented from rebutting information that the sentenc-
ing authority considered, and upon which it may have relied,
in imposing the sentence of death. The State raised the
specter of petitioner’s future dangerousness generally, but
then thwarted all efforts by petitioner to demonstrate that,
contrary to the prosecutor’s intimations, he never would be
released on parole and thus, in his view, would not pose a
future danger to society.’ The logic and effectiveness of
petitioner’s argument naturally depended on the fact that he
was legally ineligible for parole and thus would remain in
prison if afforded a life sentence. Petitioner’s efforts to
focus the jury’s attention on the question whether, in prison,
he would be a future danger were futile, as he repeatedly
was denied any opportunity to inform the jury that he never
would be released on parole. The jury was left to speculate
about petitioner’s parole eligibility when evaluating peti-
tioner’s future dangerousness, and was denied a straight an-

50f course, the fact that a defendant is parole ineligible does not prevent
the State from arguing that the defendant poses a future danger. The
State is free to argue that the defendant will pose a danger to others in
prison and that executing him is the only means of eliminating the threat
to the safety of other inmates or prison staff. But the State may not
mislead the jury by concealing accurate information about the defendant’s
parole ineligibility. The Due Process Clause will not tolerate placing a
capital defendant in a straitjacket by barring him from rebutting the
prosecution’s arguments of future dangerousness with the fact that he is
ineligible for parole under state law.
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swer about petitioner’s parole eligibility even when it was
requested.
C

The State and its amici contend that petitioner was not
entitled to an instruction informing the jury that petitioner
is ineligible for parole because such information is inherently
misleading.® Essentially, they argue that because future ex-
igencies such as legislative reform, commutation, clemency,
and escape might allow petitioner to be released into society,
petitioner was not entitled to inform the jury that he is pa-
role ineligible. Insofar as this argument is targeted at the
specific wording of the instruction petitioner requested, the
argument is misplaced. Petitioner’s requested instruction
(“If . . . you recommend that [the defendant] be sentenced to
life imprisonment, he actually will be sentenced to imprison-
ment in the state penitentiary for the balance of his natural
life,” App. 162) was proposed only after the trial court ruled
that South Carolina law prohibited a plain-language instruc-
tion that petitioner was ineligible for parole under state law.
To the extent that the State opposes even a simple parole-
ineligibility instruction because of hypothetical future devel-
opments, the argument has little force. Respondent admits
that an instruction informing the jury that petitioner is ineli-
gible for parole is legally accurate. Certainly, such an in-
struction is more accurate than no instruction at all, which
leaves the jury to speculate whether “life imprisonment”
means life without parole or something else.

The State’s asserted accuracy concerns are further under-
mined by the fact that a large majority of States which pro-

5In this regard, the State emphasizes that no statute prohibits petition-
er’s eventual release into society. While this technically may be true,
state regulations unambiguously prohibit work-release and virtually all
other furloughs for inmates who are ineligible for parole. See App. 16.
As for pardons, the statute itself provides that they are available only in
“the most extraordinary circumstances.” S.C. Code Ann. §24-21-950D
(1989).
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vide for life imprisonment without parole as an alternative
to capital punishment inform the sentencing authority of the
defendant’s parole ineligibility.” The few States that do not
provide capital sentencing juries with any information re-
garding parole ineligibility seem to rely, as South Carolina

" At present, there are 26 States that both employ juries in capital sen-
tencing and provide for life imprisonment without parole as an alternative
to capital punishment. In 17 of these, the jury expressly is informed of
the defendant’s ineligibility for parole. Nine States simply identify the
jury’s sentencing alternatives as death and life without parole. See Ala.
Code § 13A-5-46(e) (1982); Ark. Code Ann. §5-4-603(b) (1993); Cal. Penal
Code Ann. §190.3 (West 1988); Conn. Gen. Stat. § 53a—46a(f) (1985); Del.
Code Ann., Tit. 11, §4209(a) (1987); La. Code Crim. Proc. Ann., Art. 905.6
(West Supp. 1994); Mo. Rev. Stat. §565.030.4 (Supp. 1993); N. H. Rev. Stat.
Ann. §630:5 (Supp. 1992); Wash. Rev. Code §10.95.030 (1994). Eight
States allow the jury to specify whether the defendant should or should
not be eligible for parole. See Ga. Code Ann. § 17-10-31.1(a) (Supp. 1993);
Ind. Code §35-50-2-9 (Supp. 1993); Md. Ann. Code, Art. 27, §413(c)(3)
(Supp. 1993); Nev. Rev. Stat. §175.554(2)(c)(2) (1993); Okla. Stat. Ann. Tit.
21, §701.10(A) (Supp. 1993-1994); Ore. Rev. Stat. §163.105 (1991); Tenn.
Code Ann. §§39-13-204(a)-(f)(2) (Supp. 1993); Utah Code Ann. §76-3-
207(4) (Supp. 1993).

In three States, statutory or decisional law requires that the sentencing
jury be instructed, where accurate, that the defendant will be ineligible
for parole. See Colo. Rev. Stat. §16-11-103(1)(b) (Supp. 1993); People v.
Gacho, 122 111. 2d 221, 262, 522 N. E. 2d 1146, 1166 (1988); Turner v. State,
573 So. 2d 657, 675 (Miss. 1990), cert. denied, 500 U. S. 910 (1991).

Three States have not considered the question whether jurors should
be instructed that the defendant is ineligible for parole under state law.
See Fla. Stat. Ann. §775.0823(1) (Supp. 1994); S. D. Codified Laws §24—
15-4 (1988); Wyo. Stat. §§6-2-101(b), 7-13-402(a) (1993). The Florida Su-
preme Court, however, has approved for publication pattern jury instruc-
tions that inform capital sentencing juries of the no-parole feature of
Fla. Stat. Ann. §775.0823(1). See Standard Jury Instructions—Criminal
Cases No. 92-1, 603 So. 2d 1175, 1205 (Fla. 1992).

Finally, there are four States in which the capital sentencing decision is
made by the trial judge alone or by a sentencing panel of judges. Thus,
in these States, as well, the sentencing authority is fully aware of the
precise parole status of life-sentenced murderers. Ariz. Rev. Stat. Ann.
§13-703(B) (Supp. 1993); Idaho Code § 19-2515(d) (1987); Mont. Code Ann.
§46-18-301 (1993); Neb. Rev. Stat. §29-2520 (1989).
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does here, on the proposition that California v. Ramos, 463
U.S. 992 (1983), held that such determinations are purely
matters of state law.®

It is true that Ramos stands for the broad proposition that
we generally will defer to a State’s determination as to what
a jury should and should not be told about sentencing. In
a State in which parole is available, how the jury’s knowl-
edge of parole availability will affect the decision whether or
not to impose the death penalty is speculative, and we shall
not lightly second-guess a decision whether or not to inform
a jury of information regarding parole. States reasonably
may conclude that truthful information regarding the avail-
ability of commutation, pardon, and the like should be kept
from the jury in order to provide “greater protection in [the
States’] criminal justice system than the Federal Consti-
tution requires.” Id., at 1014. Concomitantly, nothing in
the Constitution prohibits the prosecution from arguing
any truthful information relating to parole or other forms of
early release.

But if the State rests its case for imposing the death pen-
alty at least in part on the premise that the defendant will

8Only two States other than South Carolina have a life-without-parole
sentencing alternative to capital punishment for some or all convicted
murderers but refuse to inform sentencing juries of this fact. See Com-
monwealth v. Henry, 524 Pa. 135, 160, 569 A. 2d 929, 941 (1990), cert.
denied, 499 U. S. 931 (1991); Commonwealth v. Strong, 522 Pa. 445, 458—
460, 563 A. 2d 479, 485-486 (1989); Eaton v. Commonwealth, 240 Va. 236,
248-249, 397 S. E. 2d 385, 392-393 (1990), cert. denied, 502 U. S. 824 (1991);
O’Dell v. Commonwealth, 234 Va. 672, 701, 364 S. E. 2d 491, 507, cert.
denied, 488 U. S. 871 (1988).

JUSTICE SCALIA points out that two additional States, Texas and North
Carolina, traditionally have kept information about a capital defendant’s
parole ineligibility from the sentencing jury. See post, at 179. Neither
of these States, however, has a life-without-parole sentencing alternative
to capital punishment. It is also worthy of note that, pursuant to recently
enacted legislation, North Carolina now requires trial courts to instruct
capital sentencing juries concerning parole eligibility. See 1993 N. C.
Sess. Laws, ch. 538, §29.
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be dangerous in the future, the fact that the alternative sen-
tence to death is life without parole will necessarily undercut
the State’s argument regarding the threat the defendant
poses to society. Because truthful information of parole
ineligibility allows the defendant to “deny or explain” the
showing of future dangerousness, due process plainly re-
quires that he be allowed to bring it to the jury’s attention
by way of argument by defense counsel or an instruction
from the court. See Gardner, 430 U. S., at 362.

II1

There remains to be considered whether the South Caro-
lina Supreme Court was correct in concluding that the trial
court “satisfie[d] in substance [petitioner’s] request for a
charge on parole ineligibility,” 310 S. C., at 444, 427 S. E. 2d,
at 179, when it responded to the jury’s query by stating that
life imprisonment was to be understood in its “plain and
ordinary meaning,” ibid. In the court’s view, petitioner
basically received the parole-ineligibility instruction he re-
quested. We disagree.

It can hardly be questioned that most juries lack accurate
information about the precise meaning of “life imprison-
ment” as defined by the States. For much of our country’s
history, parole was a mainstay of state and federal sentenc-
ing regimes, and every term (whether a term of life or a
term of years) in practice was understood to be shorter than
the stated term. See generally Lowenthal, Mandatory
Sentencing Laws: Undermining the Effectiveness of De-
terminate Sentencing Reform, 81 Calif. L. Rev. 61 (1993)
(describing the development of mandatory sentencing laws).
Increasingly, legislatures have enacted mandatory sentenc-
ing laws with severe penalty provisions, yet the precise con-
tours of these penal laws vary from State to State. See
Cheatwood, The Life-Without-Parole Sanction: Its Current
Status and a Research Agenda, 34 Crime & Deling. 43, 45,
48 (1988). Justice Chandler of the South Carolina Supreme
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Court observed that it is impossible to ignore “the reality,
known to the ‘reasonable juror,” that, historically, life-term
defendants have been eligible for parole.” State v. Smith,
298 S. C. 482, 489-490, 381 S. E. 2d 724, 728 (1989) (opinion
concurring and dissenting), cert. denied, 494 U.S. 1060
(1990).?

An instruction directing juries that life imprisonment
should be understood in its “plain and ordinary” meaning
does nothing to dispel the misunderstanding reasonable ju-
rors may have about the way in which any particular State
defines “life imprisonment.” 1 See Boyde v. California, 494
U. S. 370, 380 (1990) (where there is a “reasonable likelihood
that the jury has applied the challenged instruction in a way
that prevents the consideration of constitutionally relevant
evidence,” the defendant is denied due process).

It is true, as the State points out, that the trial court ad-
monished the jury that “you are instructed not to consider
parole” and that parole “is not a proper issue for your consid-
eration.” App. 146. Far from ensuring that the jury was
not misled, however, this instruction actually suggested that
parole was available but that the jury, for some unstated
reason, should be blind to this fact. Undoubtedly, the in-
struction was confusing and frustrating to the jury, given

9Public opinion and juror surveys support the commonsense under-
standing that there is a reasonable likelihood of juror confusion about the
meaning of the term “life imprisonment.” See Paduano & Smith, Deadly
Errors: Juror Misperceptions Concerning Parole in the Imposition of the
Death Penalty, 18 Colum. Human Rights L. Rev. 211, 222-225 (1987); Note,
The Meaning of “Life” for Virginia Jurors and Its Effect on Reliability in
Capital Sentencing, 75 Va. L. Rev. 1605, 1624 (1989); Eisenberg & Wells,
Deadly Confusion: Juror Instructions in Capital Cases, 79 Cornell L. Rev.
1 (1993); Bowers, Capital Punishment and Contemporary Values: People’s
Misgivings and the Court’s Misperceptions, 27 Law & Society 157, 169—
170 (1993).

10Tt almost goes without saying that if the jury in this case understood
that the “plain meaning” of “life imprisonment” was life without parole in
South Carolina, there would have been no reason for the jury to inquire
about petitioner’s parole eligibility.
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the arguments by both the prosecution and the defense re-
lating to petitioner’s future dangerousness, and the obvious
relevance of petitioner’s parole ineligibility to the jury’s for-
midable sentencing task. While juries ordinarily are pre-
sumed to follow the court’s instructions, see Greer v. Miller,
483 U. S. 756, 766, n. 8 (1987), we have recognized that in
some circumstances “the risk that the jury will not, or can-
not, follow instructions is so great, and the consequences of
failure so vital to the defendant, that the practical and human
limitations of the jury system cannot be ignored.” Bruton
v. United States, 391 U. S. 123, 135 (1968). See also Beck v.
Alabama, 447 U. S. 625, 642 (1980); Barclay v. Florida, 463
U. S., at 950 (“Any sentencing decision calls for the exercise
of judgment. It is neither possible nor desirable for a per-
son to whom the State entrusts an important judgment to
decide in a vacuum, as if he had no experiences”).

But even if the trial court’s instruction successfully pre-
vented the jury from considering parole, petitioner’s due
process rights still were not honored. Because petitioner’s
future dangerousness was at issue, he was entitled to inform
the jury of his parole ineligibility. An instruction directing
the jury not to consider the defendant’s likely conduct in
prison would not have satisfied due process in Skipper v.
South Carolina, 476 U.S. 1 (1986), and, for the same rea-
sons, the instruction issued by the trial court in this case
does not satisfy due process.

Iv

The State may not create a false dilemma by advancing
generalized arguments regarding the defendant’s future dan-
gerousness while, at the same time, preventing the jury from
learning that the defendant never will be released on parole.
The judgment of the South Carolina Supreme Court accord-
ingly is reversed, and the case is remanded for further
proceedings.

It is so ordered.
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JUSTICE SOUTER, with whom JUSTICE STEVENS joins,
concurring.

I join in JUSTICE BLACKMUN’s opinion that, at least when
future dangerousness is an issue in a capital sentencing de-
termination, the defendant has a due process right to require
that his sentencing jury be informed of his ineligibility for
parole. I write separately because I believe an additional,
related principle also compels today’s decision, regardless of
whether future dangerousness is an issue at sentencing.

The Eighth Amendment entitles a defendant to a jury ca-
pable of a reasoned moral judgment about whether death,
rather than some lesser sentence, ought to be imposed. The
Court has explained that the Amendment imposes a height-
ened standard “for reliability in the determination that death
is the appropriate punishment in a specific case,” Woodson
v. North Carolina, 428 U. S. 280, 305 (1976) (plurality opinion
of Stewart, Powell, and STEVENS, JJ.); see also, e. g., Godfrey
v. Georgia, 446 U. S. 420, 427-428 (1980); Mills v. Maryland,
486 U. S. 367, 383-384 (1988). Thus, it requires provision of
“accurate sentencing information [as] an indispensable pre-
requisite to a reasoned determination of whether a defendant
shall live or die,” Gregg v. Georgia, 428 U. S. 153, 190 (1976)
(joint opinion of Stewart, Powell, and STEVENS, JJ.), and in-
validates “procedural rules that ten[d] to diminish the relia-
bility of the sentencing determination,” Beck v. Alabama,
447 U. S. 625, 638 (1980).

That same need for heightened reliability also mandates
recognition of a capital defendant’s right to require instruc-
tions on the meaning of the legal terms used to describe the
sentences (or sentencing recommendations) a jury is required
to consider, in making the reasoned moral choice between
sentencing alternatives. Thus, whenever there is a reason-
able likelihood that a juror will misunderstand a sentencing
term, a defendant may demand instruction on its meaning,
and a death sentence following the refusal of such a request
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should be vacated as having been “arbitrarily or discrimina-
torily” and “wantonly and . . . freakishly imposed.” Fur-
man v. Georgia, 408 U. S. 238, 249 (1972) (Douglas, J., con-
curring) (internal quotation marks omitted); id., at 310
(Stewart, J., concurring).

While I join the other Members of the Court’s majority in
holding that, at least, counsel ought to be permitted to in-
form the jury of the law that it must apply, see ante, at 169
(plurality opinion); post, at 174 (GINSBURG, J., concurring);
post, at 178 (O’CONNOR, J., concurring in judgment), I also
accept the general rule that, on matters of law, arguments of
counsel do not effectively substitute for statements by the
court.

“[Alrguments of counsel generally carry less weight
with a jury than do instructions from the court. The
former are usually billed in advance to the jury as mat-
ters of argument, not evidence, and are likely viewed as
the statements of advocates; the latter, we have often
recognized, are viewed as definitive and binding state-
ments of the law.” Boyde v. California, 494 U. S. 370,
384 (1990) (citation omitted).

I would thus impose that straightforward duty on the court.

Because JUSTICE BLACKMUN persuasively demonstrates
that juries in general are likely to misunderstand the mean-
ing of the term “life imprisonment” in a given context, see
ante, at 159, 169-170, and n. 9, the judge must tell the jury
what the term means, when the defendant so requests. It
is, moreover, clear that at least one of these particular jurors
did not understand the meaning of the term, since the jury
sent a note to the judge asking, “Does the imposition of a
life sentence carry with it the possibility of parole?” Ante,
at 160, 170, n. 10. The answer here was easy and controlled
by state statute. The judge should have said no. JUSTICE
BLACKMUN shows that the instruction actually given was at
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best a confusing, “equivocal direction to the jury on a basic
issue,” Bollenbach v. United States, 326 U. S. 607, 613 (1946),
and that “there is a reasonable likelihood that the jury has
applied the challenged instruction in a way” that violated
petitioner’s rights. Boyde, supra, at 380. By effectively
withholding from the jury the life-without-parole alternative,
the trial court diminished the reliability of the jury’s decision
that death, rather than that alternative, was the appropriate
penalty in this case.

While States are, of course, free to provide more protec-
tion for the accused than the Constitution requires, see Cali-
fornia v. Ramos, 463 U. S. 992, 1014 (1983), they may not
provide less. South Carolina did so here. For these rea-
sons, as well as those set forth by JUSTICE BLACKMUN,
whose opinion I join, the judgment of the Supreme Court of
South Carolina must be reversed.

JUSTICE GINSBURG, concurring.

This case is most readily resolved under a core require-
ment of due process, the right to be heard. Crane v. Ken-
tucky, 476 U.S. 683, 690 (1986). When the prosecution
urges a defendant’s future dangerousness as cause for the
death sentence, the defendant’s right to be heard means that
he must be afforded an opportunity to rebut the argument.
See Skipper v. South Carolina, 476 U.S. 1, 5, n. 1 (1986).
To be full and fair, that opportunity must include the right
to inform the jury, if it is indeed the case, that the defendant
is ineligible for parole. JUSTICE BLACKMUN’s opinion is in
accord with JUSTICE O’CONNOR’s on this essential point.
See ante, at 164, 165-166, 168-169; post, at 176-178.

As a subsidiary matter, JUSTICE O’CONNOR’s opinion clari-
fies that the due process requirement is met if the relevant
information is intelligently conveyed to the jury; due process
does not dictate that the judge herself, rather than defense
counsel, provide the instruction. See post, at 177-178. 1do
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not read JUSTICE BLACKMUN’s opinion to say otherwise.*
And I note that the trial court here not only refused to instruct
the jury that in this case life means “life without parole”; the
court also ordered petitioner’s counsel to refrain from saying
anything to the jury about parole ineligibility. App. 55-57.

On these understandings, I concur in JUSTICE BLACK-
MUN’s opinion.

JUSTICE O’CONNOR, with whom THE CHIEF JUSTICE and
JUSTICE KENNEDY join, concurring in the judgment.

“Capital sentencing proceedings must of course satisfy the
dictates of the Due Process Clause,” Clemons v. Mississipp1,
494 U. S. 738, 746 (1990), and one of the hallmarks of due
process in our adversary system is the defendant’s ability to
meet the State’s case against him. Cf. Crane v. Kentucky,
476 U. S. 683, 690 (1986). In capital cases, we have held that
the defendant’s future dangerousness is a consideration on
which the State may rely in seeking the death penalty. See
California v. Ramos, 463 U. S. 992, 1002-1003 (1983). But
“Iwlhere the prosecution specifically relies on a prediction
of future dangerousness in asking for the death penalty, . . .
the elemental due process requirement that a defendant not
be sentenced to death ‘on the basis of information which he
had no opportunity to deny or explain’ [requires that the de-
fendant be afforded an opportunity to introduce evidence on
this point].” Skipper v. South Carolina, 476 U.S. 1, 5, n. 1
(1986), quoting Gardmner v. Florida, 430 U. S. 349, 362 (1977)
(plurality opinion); see also 476 U. S., at 9-10 (Powell, J., con-
curring in judgment).

In this case, petitioner physically and sexually assaulted
three elderly women—one of them his own grandmother—
before Killing a fourth. At the capital sentencing proceed-

*Compare ante, at 162, n. 4 (refraining from addressing Simmons’ Eighth
Amendment claim), with ante, at 173-174 (SOUTER, J., concurring) (Eighth
Amendment requires judge to instruct jury about parole ineligibility).
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ing, the State sought to show that petitioner is a vicious
predator who would pose a continuing threat to the commu-
nity. The prosecutor argued that the jury’s role was to de-
cide “what to do with [petitioner] now that he is in our
midst,” App. 110, and told the jury: “Your verdict should be
a response of society to someone who is a threat. Your ver-
dict will be an act of self-defense,” ibid.; see also id., at 102,
112. Petitioner’s response was that he only preyed on
elderly women, a class of victims he would not encounter
behind bars. See id., at 121; ante, at 157 (plurality opinion).
This argument stood a chance of succeeding, if at all, only if
the jury were convinced that petitioner would stay in prison.
Although the only available alternative sentence to death in
petitioner’s case was life imprisonment without possibility of
parole, S. C. Code Ann. §§16-3-20(A) and 24-21-640 (Supp.
1993), the trial court precluded the jury from learning that
petitioner would never be released from prison.

Unlike in Skipper, where the defendant sought to intro-
duce factual evidence tending to disprove the State’s show-
ing of future dangerousness, see 476 U. S., at 3; id., at 10-11
(Powell, J., concurring in judgment), petitioner sought to rely
on the operation of South Carolina’s sentencing law in ar-
guing that he would not pose a threat to the community if
he were sentenced to life imprisonment. We have pre-
viously noted with approval, however, that “[mJany state
courts have held it improper for the jury to consider or to
be informed—through argument or instruction—of the pos-
sibility of commutation, pardon, or parole.” California v.
Ramos, 463 U. S., at 1013, n. 30. The decision whether or
not to inform the jury of the possibility of early release is
generally left to the States. See id., at 1014. In a State in
which parole is available, the Constitution does not require
(or preclude) jury consideration of that fact. Likewise, if
the prosecution does not argue future dangerousness, the
State may appropriately decide that parole is not a proper
issue for the jury’s consideration even if the only alternative
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sentence to death is life imprisonment without possibility of
parole.

When the State seeks to show the defendant’s future dan-
gerousness, however, the fact that he will never be released
from prison will often be the only way that a violent criminal
can successfully rebut the State’s case. I agree with the
Court that in such a case the defendant should be allowed to
bring his parole ineligibility to the jury’s attention—by way
of argument by defense counsel or an instruction from the
court—as a means of responding to the State’s showing of
future dangerousness. And despite our general deference
to state decisions regarding what the jury should be told
about sentencing, I agree that due process requires that the
defendant be allowed to do so in cases in which the only
available alternative sentence to death is life imprisonment
without possibility of parole and the prosecution argues that
the defendant will pose a threat to society in the future. Of
course, in such cases the prosecution is free to argue that the
defendant would be dangerous in prison; the State may also
(though it need not) inform the jury of any truthful informa-
tion regarding the availability of commutation, pardon, and
the like. See id., at 1001-1009.

The prosecutor in this case put petitioner’s future danger-
ousness in issue, but petitioner was not permitted to argue
parole ineligibility to the capital sentencing jury. Although
the trial judge instructed the jurors that “[t]he terms life
imprisonment and death sentence are to be understood in
their plaliln and ordinary meaning,” App. 146, I cannot agree
with the court below that this instruction “satisfie[d] in sub-
stance [petitioner’s] request for a charge on parole ineligibil-
ity.” 310 S. C. 439, 444, 427 S. E. 2d 175, 179 (1993). The
rejection of parole by many States (and the Federal Govern-
ment) is a recent development that displaces the longstand-
ing practice of parole availability, see ante, at 169-170 (plu-
rality opinion), and common sense tells us that many jurors
might not know whether a life sentence carries with it the
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possibility of parole. While it may come to pass that the
“plain and ordinary meaning” of a life sentence is life without
parole, that the jury in this case felt compelled to ask
whether parole was available shows that the jurors did not
know whether or not a life-sentenced defendant will be re-
leased from prison. Moreover, the prosecutor, by referring
to a verdict of death as an act of “self-defense,” strongly
implied that petitioner would be let out eventually if the jury
did not recommend a death sentence.

Where the State puts the defendant’s future dangerous-
ness in issue, and the only available alternative sentence to
death is life imprisonment without possibility of parole, due
process entitles the defendant to inform the capital sentenc-
ing jury—by either argument or instruction—that he is pa-
role ineligible. In this case, the prosecution argued at the
capital sentencing proceeding that petitioner would be dan-
gerous in the future. Although the only alternative sen-
tence to death under state law was life imprisonment with-
out possibility of parole, petitioner was not allowed to argue
to the jury that he would never be released from prison,
and the trial judge’s instruction did not communicate this
information to the jury. I therefore concur in the Court’s
judgment that petitioner was denied the due process of law
to which he is constitutionally entitled.

JUSTICE SCALIA, with whom JUSTICE THOMAS joins,
dissenting.

Today’s judgment certainly seems reasonable enough as a
determination of what a capital sentencing jury should be
permitted to consider. That is not, however, what it pur-
ports to be. It purports to be a determination that any capi-
tal sentencing scheme that does not permit jury consider-
ation of such material is so incompatible with our national
traditions of criminal procedure that it violates the Due
Process Clause of the Constitution of the United States.
There is really no basis for such a pronouncement, neither in
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any near uniform practice of our people, nor in the jurispru-
dence of this Court.

With respect to the former I shall discuss only current
practice, since the parties and amici have addressed only
that, and since traditional practice may be relatively uninfor-
mative with regard to the new schemes of capital sentencing
imposed upon the States by this Court’s recent jurispru-
dence. The overwhelming majority of the 32 States that
permit juries to impose or recommend capital sentences do
not allow specific information regarding parole to be given to
the jury. To be sure, in many of these States the sentencing
choices specifically include “life without parole,” so that the
jury charge itself conveys the information whether parole is
available. In at least eight of those States, however, the
jury’s choice is not merely between “life without parole” and
“death,” but among some variation of (parole eligible) “life,”
“life without parole,” and “death” 1—so that the precise date
of availability of parole is relevant to the jury’s choice. More-
over, even among those States that permit the jury to choose
only between “life” (unspecified) and “death,” South Carolina
is not alone in keeping parole information from the jury.
Four other States in widely separated parts of the country
follow that same course,? and there are other States that lack

1The eight States are Georgia, see Ga. Code Ann. §17-10-31.1 (Supp.
1993), Indiana, see Ind. Code §35-50-2-9 (1993), Maryland, see Md. Ann.
Code, Art. 27, §413(c)(3) (Supp. 1993), Nevada, see Nev. Rev. Stat.
§175.554(2)(c)(2) (1993), Oklahoma, see OKkla. Stat., Tit. 21, §701.10(A)
(Supp. 1993), Oregon, see Ore. Rev. Stat. §163.150 (Supp. 1991), Tennessee,
see Tenn. Code Ann. § 39-13-204(a) (Supp. 1993), and Utah, see Utah Code
Ann. §76-3-207(4) (Supp. 1993).

2The four States are Pennsylvania, see Commonwealth v. Henry, 524
Pa. 135, 159-161, 569 A. 2d 929, 941 (1990), Texas, see Jones v. State, 843
S. W. 2d 487, 495 (Tex. Crim. App. 1992), Virginia, see Eaton v. Common-
wealth, 240 Va. 236, 247-250, 397 S. E. 2d 385, 392-393 (1990), and North
Carolina, see State v. Brown, 306 N. C. 151, 182-184, 293 S. E. 2d 569, 589
(1982), which will alter its practice effective January 1, 1995, see 1993 N. C.
Sess. Laws, ch. 538, §29.
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any clear practice.®> By contrast, the parties and their amict
point to only 10 States that arguably employ the procedure
which, according to today’s opinions, the Constitution re-
quires. This picture of national practice falls far short of
demonstrating a principle so widely shared that it is part of
even a current and temporary American consensus.

As for our prior jurisprudence: The opinions of JUSTICE
BLACKMUN and JUSTICE O’CONNOR rely on the Fourteenth
Amendment’s guarantee of due process, rather than on the
Eighth Amendment’s “cruel and unusual punishments” pro-
hibition, as applied to the States by the Fourteenth Amend-
ment. But cf. ante, at 172 (SOUTER, J., concurring). The
prior law applicable to that subject indicates that petitioner’s
due process rights would be violated if he was “sentenced to
death ‘on the basis of information which he had no opportu-
nity to deny or explain.”” Skipper v. South Carolina, 476
U.S. 1, 5, n. 1 (1986), quoting Gardner v. Florida, 430 U. S.
349, 362 (1977). Both opinions try to bring this case within
that description, but it does not fit.

The opinions paint a picture of a prosecutor who repeat-
edly stressed that petitioner would pose a threat to soci-
ety upon his release. The record tells a different story.

3The States that allow the jury to choose between “life without parole”
and “death” and have not squarely decided whether the jury should re-
ceive information about parole include South Dakota, see S. D. Codified
Laws §24-15-4 (1988), and Wyoming, see Wyo. Stat. § 7-13-402(a) (Supp.
1993).

4The 10 States identified by the parties and their amici are Colorado,
see Colo. Rev. Stat. §16-11-103(1)(b) (Supp. 1993), Florida, see Standard
Jury Instructions—Criminal Cases, Report No. 92-1, 603 So. 2d 1175
(1992), Illinois, see People v. Gacho, 122 T11. 2d 221, 262-264, 522 N. E. 2d
1146, 1166 (1988), Maryland, see Doering v. State, 313 Md. 384, 545 A. 2d
1281 (1988), Mississippi, see Turner v. State, 573 So. 2d 657 (Miss. 1990),
New Jersey, see State v. Martini, 131 N. J. 176, 312-314, 619 A. 2d 1208,
1280 (1993), New Mexico, see State v. Henderson, 109 N. M. 655, 789 P. 2d
603 (1990), Nevada, see Petrocellr v. State, 101 Nev. 46, 692 P. 2d 503 (1985),
Oklahoma, see Humphrey v. State, 864 P. 2d 343 (Okla. Crim. App. 1993),
and Oregon, see Brief for State of Idaho et al. as Amici Curiae 8.
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Rather than emphasizing future dangerousness as a crucial
factor, the prosecutor stressed the nature of petitioner’s
crimes: the crime that was the subject of the prosecution,
the brutal murder of a 79-year-old woman in her home, and
three prior crimes confessed to by petitioner, all rapes and
beatings of elderly women, one of them his grandmother. I
am sure it was the sheer depravity of those crimes, rather
than any specific fear for the future, which induced the South
Carolina jury to conclude that the death penalty was justice.

Not only, moreover, was future dangerousness not empha-
sized, but future dangerousness outside of prison was not
even mentioned. The trial judge undertook specifically to
prevent that, in response to the broader request of petition-
er’s counsel that the prosecutor be prevented from arguing
future dangerousness at all:

“Obviously, I will listen carefully to the argument of the
solicitor to see if it contravenes the actual factual cir-
cumstance. Certainly, I recognize the right of the State
to argue concerning the defendant’s dangerous propen-
sity. I will not allow the solicitor, for example, to say
to the jury anything that would indicate that the defend-
ant is not going to be jailed for the period of time that
is encompassed within the actual law. The fact that we
do not submit the parole eligibility to the jury does not
negate the fact that the solicitor must stay within the
trial record.” App. 56-57.

As I read the record, the prosecutor followed this admo-
nition—and the Due Process Clause requires nothing more.

Both JUSTICE BLACKMUN and JUSTICE O’CONNOR focus on
two portions of the prosecutor’s final argument to the jury in
the sentencing phase. First, they stress that the prosecutor
asked the jury to answer the question of “what to do with
[petitioner] now that he is in our midst.” That statement,
however, was not made (as they imply) in the course of an
argument about future dangerousness, but was a response to
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petitioner’s mitigating evidence. Read in context, the state-
ment is not even relevant to the issue in this case:

“The defense in this case as to sentence . . . [is] a
diversion. It’s putting the blame on society, on his
father, on his grandmother, on whoever else he can,
spreading it out to avoid that personal responsibility.
That he came from a deprived background. That he
didn’t have all of the breaks in life and certainly that
helps shape someone. But we are not concerned about
how he got shaped. We are concerned about what to
do with him now that he is in our midst.” Id., at 110.

Both opinions also seize upon the prosecutor’s comment that
the jury’s verdict would be “an act of self-defense.” That
statement came at the end of admonition of the jury to avoid
emotional responses and enter a rational verdict:

“Your verdict shouldn’t be returned in anger. Your
verdict shouldn’t be an emotional catharsis. Your ver-
dict shouldn’t be . . . a response to that eight-year-old
kid [testifying in mitigation] and really shouldn’t be a
response to the gruesome grotesque handiwork of [peti-
tioner]. Your verdict should be a response of society to
someone who is a threat. Your verdict will be an act of
self-defense.” Id., at 109-110.

This reference to “self-defense” obviously alluded, neither to
defense of the jurors’ own persons, nor specifically to defense
of persons outside the prison walls, but to defense of all
members of society against this individual, wherever he or
they might be. Thus, as I read the record (and bear in mind
that the trial judge was on the lookout with respect to this
point), the prosecutor did not invite the jury to believe that
petitioner would be eligible for parole—he did not mislead
the jury.

The rule the majority adopts in order to overturn this sen-
tence therefore goes well beyond what would be necessary
to counteract prosecutorial misconduct (a disposition with
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which I might agree). It is a rule at least as sweeping as
this: that the Due Process Clause overrides state law limit-
ing the admissibility of information concerning parole when-
ever the prosecution argues future dangerousness. JUSTICE
BLACKMUN appears to go even further, requiring the admis-
sion of parole ineligibility even when the prosecutor does not
argue future dangerousness. See ante, at 163-164; but see
ante, at 174 (GINSBURG, J., concurring). I do not under-
stand the basis for this broad prescription. As a general
matter, the Court leaves it to the States to strike what they
consider the appropriate balance among the many factors—
probative value, prejudice, reliability, potential for confusion,
among others—that determine whether evidence ought to be
admissible. Even in the capital punishment context, the
Court has noted that “the wisdom of the decision to permit
juror consideration of [postsentencing contingencies] is best
left to the States.” California v. Ramos, 463 U. S. 992, 1014
(1983). “[T]he States, and not this Court, retain ‘the tradi-
tional authority’ to determine what particular evidence . . .
is relevant.” Skipper v. South Carolina, 476 U.S., at 11
(Powell, J., concurring in judgment). One reason for leaving
it that way is that a sensible code of evidence cannot be
invented piecemeal. KEach item cannot be considered in iso-
lation, but must be given its place within the whole. Prevent-
ing the defense from introducing evidence regarding parol-
ability is only half of the rule that prevents the prosecution
from introducing it as well. If the rule is changed for de-
fendants, many will think that evenhandedness demands a
change for prosecutors as well. State’s attorneys ought to
be able to say that if, ladies and gentlemen of the jury, you
do not impose capital punishment upon this defendant (or if
you impose anything less than life without parole) he may
be walking the streets again in eight years! Many would
not favor the admission of such an argument—but would pre-
fer it to a state scheme in which defendants can call attention
to the unavailability of parole, but prosecutors cannot note
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its availability. This Court should not force state legislators
into such a difficult choice unless the isolated state eviden-
tiary rule that the Court has before it is not merely less than
ideal, but beyond a high threshold of unconstitutionality.

The low threshold the Court constructs today is diffi-
cult to reconcile with our almost simultaneous decision in
Romano v. Oklahoma, ante, p. 1. There, the Court holds
that the proper inquiry when evidence is admitted in contra-
vention of a state law is “whether the admission of evidence
. .. so infected the sentencing proceeding with unfairness as
to render the jury’s imposition of the death penalty a denial
of due process.” Ante, at 12. 1 do not see why the uncon-
stitutionality criterion for excluding evidence in accordance
with state law should be any less demanding than the uncon-
stitutionality criterion Romano recites for admitting evi-
dence in violation of state law: “fundamental unfairness.”
And “fundamentally unfair” the South Carolina rule is as-
suredly not. The notion that the South Carolina jury im-
posed the death penalty “just in case” Simmons might be
released on parole seems to me quite farfetched. And the
notion that the decision taken on such grounds would have
been altered by information on the current state of the law
concerning parole (which could of course be amended) is even
more farfetched. And the scenario achieves the ultimate in
farfetchedness when there is added the fact that, according
to uncontroverted testimony of prison officials in this case,
even current South Carolina law (as opposed to discretionary
prison regulations) does not prohibit furloughs and work-
release programs for life-without-parole inmates. See App.
16-17.

When the prosecution has not specifically suggested parol-
ability, I see no more reason why the United States Constitu-
tion should compel the admission of evidence showing that,
under the State’s current law, the defendant would be nonpa-
rolable, than that it should compel the admission of evidence
showing that parolable life-sentence murderers are in fact
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almost never paroled, or are paroled only after age 70; or
evidence to the effect that escapes of life-without-parole in-
mates are rare; or evidence showing that, though under cur-
rent law the defendant will be parolable in 20 years, the
recidivism rate for elderly prisoners released after long
incarceration is negligible. All of this evidence may be
thought relevant to whether the death penalty should be
imposed, and a petition raising the last of these claims has
already arrived. See Pet. for Cert. in Rudd v. Texas, O. T.
1993, No. 93-7955.

As I said at the outset, the regime imposed by today’s
judgment is undoubtedly reasonable as a matter of policy,
but I see nothing to indicate that the Constitution requires
it to be followed coast to coast. I fear we have read today
the first page of a whole new chapter in the “death-is-
different” jurisprudence which this Court is in the appar-
ently continuous process of composing. It adds to our in-
sistence that state courts admit “all relevant mitigating
evidence,” see, e.g., Eddings v. Oklahoma, 455 U.S. 104
(1982); Lockett v. Ohio, 438 U. S. 586 (1978), a requirement
that they adhere to distinctive rules, more demanding than
what the Due Process Clause normally requires, for admit-
ting evidence of other sorts—Federal Rules of Death Penalty
Evidence, so to speak, which this Court will presumably
craft (at great expense to the swiftness and predictability of
justice) year by year. The heavily outnumbered opponents
of capital punishment have successfully opened yet another
front in their guerilla war to make this unquestionably con-
stitutional sentence a practical impossibility.

I dissent.
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A Massachusetts pricing order subjects all fluid milk sold by dealers to
Massachusetts retailers to an assessment. Although most of that milk
is produced out of State, the entire assessment is distributed to Massa-
chusetts dairy farmers. Petitioners—licensed dealers who purchase
milk produced by out-of-state farmers and sell it within Massachu-
setts—sued to enjoin enforcement of the order on the ground that it
violated the Federal Commerce Clause, but the state court denied relief.
The Supreme Judicial Court of Massachusetts affirmed, concluding that
the order was not facially discriminatory, applied evenhandedly, and only
incidentally burdened interstate commerce, and that such burden was
outweighed by the “local benefits” to the dairy industry.

Held: The pricing order unconstitutionally discriminates against inter-
state commerce. Pp. 192-207.

(@) The order is clearly unconstitutional under this Court’s decisions
invalidating state laws designed to benefit local producers of goods by
creating tariff-like barriers that neutralized the competitive and eco-
nomic advantages possessed by lower cost out-of-state producers. See,
e. 9., Bacchus Imports, Ltd. v. Dias, 468 U. S. 263. The “premium pay-
ments” are effectively a tax making milk produced out of State more
expensive. Although that tax also applies to milk produced in Massa-
chusetts, its effect on Massachusetts producers is entirely (indeed more
than) offset by the subsidy provided exclusively to Massachusetts dairy
farmers, who are thereby empowered to sell at or below the price
charged by lower cost out-of-state producers. Pp. 192-197.

(b) Respondent’s principal argument—that, because both the local-
subsidy and nondiscriminatory-tax components of the order are valid,
the combination of the two is equally valid—is rejected. Even granting
respondent’s assertion that both components of the pricing order would
be constitutional standing alone, the order must still fall because it is
funded principally from taxes on the sale of milk produced in other
States and therefore burdens interstate commerce. More fundamen-
tally, the argument is logically flawed in its assumption that the lawful-
ness of each of two acts establishes the legality of their combination.
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Indeed, by conjoining a tax and a subsidy, Massachusetts has created a
program more dangerous to interstate commerce than either part alone:
The Commonwealth’s political processes cannot be relied on to prevent
legislative abuse where dairy farmers, one of the powerful in-state in-
terests that would ordinarily be expected to lobby against the order
premium as a tax raising milk prices, have been mollified by the sub-
sidy. Pp. 198-202.

(c) Respondent’s second argument—that the order is not discrimina-
tory because the dealers who pay premiums are not competitors of the
farmers who receive disbursements—cannot withstand scrutiny. The
imposition of a differential burden on any part of the stream of com-
merce—from wholesaler to retailer to consumer—is invalid because a
burden placed at any point will result in a disadvantage to the out-of-
state producer. Pp. 202-203.

(d) If accepted, respondent’s third argument—that the order is not
protectionist because the program’s costs are borne only by Massachu-
setts dealers and consumers and its benefits are distributed exclusively
to Massachusetts farmers—would undermine almost every discrimina-
tory tax case. State taxes are ordinarily paid by in-state businesses
and consumers, yet if they discriminate against out-of-state products
they are unconstitutional. More fundamentally, the argument ignores
the fact that Massachusetts dairy farmers are part of an integrated in-
terstate market. The obvious impact of the order on out-of-state pro-
duction demonstrates that it is simply wrong to assume that it burdens
only in-state consumers and dealers. Pp. 203-204.

(e) Acceptance of respondent’s final argument—that the order’s inci-
dental burden on commerce is justified by the local benefit of saving the
financially distressed dairy industry—would make a virtue of the vice
that the rule against discrimination condemns. Preservation of local
industry by protecting it from the rigors of interstate competition is
the hallmark of the economic protectionism that the Commerce Clause
prohibits. Pp. 204-207.

415 Mass. 8, 611 N. E. 2d 239, reversed.

STEVENS, J., delivered the opinion of the Court, in which O’CONNOR,
KENNEDY, SOUTER, and GINSBURG, JJ., joined. SCALIA, J., filed an opin-
ion concurring in the judgment, in which THOMAS, J., joined, post, p. 207.
REnNqQuIsT, C. J., filed a dissenting opinion, in which BLACKMUN, J.,
joined, post, p. 212.

Steven J. Rosenbaum argued the cause for petitioners.
With him on the briefs were Michael L. Altman and Robert
A. Long, Jr.
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Douglas H. Wilkins, Assistant Attorney General of Mas-
sachusetts, argued the cause for respondent. With him on
the brief were Scott Harshbarger, Attorney General, and
Eric E. Smith, Assistant Attorney General.™*

JUSTICE STEVENS delivered the opinion of the Court.

A Massachusetts pricing order imposes an assessment on
all fluid milk sold by dealers to Massachusetts retailers.
About two-thirds of that milk is produced out of State. The
entire assessment, however, is distributed to Massachusetts
dairy farmers. The question presented is whether the pric-
ing order unconstitutionally discriminates against interstate
commerce. We hold that it does.

I

Petitioner West Lynn Creamery, Inc., is a milk dealer li-
censed to do business in Massachusetts. It purchases raw
milk, which it processes, packages, and sells to wholesalers,
retailers, and other milk dealers. About 97% of the raw
milk it purchases is produced by out-of-state farmers. Peti-
tioner LeComte’s Dairy, Inc., is also a licensed Massachusetts
milk dealer. It purchases all of its milk from West Lynn and
distributes it to retail outlets in Massachusetts.

Since 1937, the Agricultural Marketing Agreement Act, 50
Stat. 246, as amended, 7 U. S. C. §601 et seq., has authorized
the Secretary of Agriculture to regulate the minimum prices

*Briefs of amici curiae urging reversal were filed for Cumberland
Farms, Inc., by Allan Afrow; and for the Milk Industry Foundation et al.
by Steven J. Rosenbaum and Robert A. Long, Jr.

Briefs of amici curiae urging affirmance were filed for the State of New
Jersey by Fred DeVesa, Acting Attorney General, Mary Carol Jacobson,
Assistant Attorney General, and Gregory Romano, Deputy Attorney
General; and for the Massachusetts Association of Dairy Farmers et al.
by Erwin N. Griswold, Gregory A. Castanias, and Allen Tupper Brown.

Jeffrey L. Amestoy, Attorney General of Vermont, and Eileen I. Elliott,
Assistant Attorney General, filed a brief of amicus curiae for the State
of Vermont.
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paid to producers of raw milk by issuing marketing orders
for particular geographic areas.! While the Federal Gov-
ernment sets minimum prices based on local conditions,
those prices have not been so high as to prevent substan-
tial competition among producers in different States. In the
1980’s and early 1990’s, Massachusetts dairy farmers began
to lose market share to lower cost producers in neighboring
States. In response, the Governor of Massachusetts ap-
pointed a Special Commission to study the dairy industry.
The commission found that many producers had sold their
dairy farms during the past decade and that if prices paid
to farmers for their milk were not significantly increased, a
majority of the remaining farmers in Massachusetts would
be “forced out of business within the year.” App. 13. On
January 28, 1992, relying on the commission’s report, the
Commissioner of the Massachusetts Department of Food and
Agriculture (respondent) declared a State of Emergency.

!The minimum price is a “blend price” that is determined, in part, by
the ultimate use of the raw milk. See 7 CFR §1001.1 et seq. (1993). Raw
milk used to produce fluid milk products has the highest price and is char-
acterized in the federal order as “Class I” milk. Milk used for other prod-
ucts, such as eggnog, sour cream, and hard cheese, bears a lower price and
is characterized as “Class II” and “Class IIT” milk. Each dealer is re-
quired to file a monthly report of its raw milk purchases and the use to
which that milk is put. In computing the monthly blend price, the Fed-
eral Market Administrator calculates the weighted average price of the
various classes of milk. If Class I milk predominates in the dealer re-
ports, the blend price is high; if other classes predominate, the blend price
is lower. Although all of the farmers are paid the same minimum blend
price regardless of the use to which their milk is put, dealers who sell
more than an average amount of Class I products pay a higher per unit
price than those with relatively lower Class I sales. The federal market-
ing order thus provides a uniform blend price for sellers of raw milk while
imposing nonuniform payment obligations on the dealers purchasing that
milk. The federal order does not prohibit the payment of prices higher
than the established minima. Like the federal order, the Massachusetts
order requires dealers to make payments into a fund that is disbursed to
farmers on a monthly basis. The assessments, however, are only on Class
I sales and the distributions are only to Massachusetts farmers.
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In his declaration he noted that the average federal blend
price? had declined from $14.67 per hundred pounds (cwt)
of raw milk in 1990 to $12.64/cwt in 1991, while costs of pro-
duction for Massachusetts farmers had risen to an estimated
average of $15.50/cwt. Id., at 27. He concluded:

“Regionally, the industry is in serious trouble and ulti-
mately, a federal solution will be required. In the
meantime, we must act on the state level to preserve
our local industry, maintain reasonable minimum prices
for the dairy farmers, thereby ensure a continuous and
adequate supply of fresh milk for our market, and pro-
tect the public health.” Id., at 31.

Promptly after his declaration of emergency, respondent is-
sued the pricing order that is challenged in this proceeding.?

The order requires every “dealer”? in Massachusetts to
make a monthly “premium payment” into the “Massachu-
setts Dairy Equalization Fund.” The amount of those pay-
ments is computed in two steps. First, the monthly “order
premium” is determined by subtracting the federal blend
price for that month from $15 and dividing the difference by
three; thus if the federal price is $12/cwt, the order premium
is $1/cwt.> Second, the premium is multiplied by the amount

2For an explanation of the term “blend price,” see the previous footnote.

3The order was first issued on February 18, 1992, and amended on
February 26, 1992. App. 32-40; Brief for Respondent 4-5. Only the
amended order is at issue in this case.

4 A “dealer” is defined as “any person who is engaged within the Com-
monwealth in the business of receiving, purchasing, pasteurizing, bottling,
processing, distributing, or otherwise handling milk, purchases or receives
milk for sale as the consignee or agent of a producer, and shall include a
producer-dealer, dealer-retailer, and sub-dealer.” App. 32-33.

5 App. 35-36; West Lynn Creamery, Inc. v. Commissioner of Dept. of
Food and Agriculture, 415 Mass. 8, 11, n. 10, 611 N. E. 2d 239, 241, n. 10
(1993). The commissioner appears to have set the order premium at only
a third of the difference between the federal price and $15 because Massa-
chusetts farmers produce only about one-third of the milk sold as fluid
milk in the State. App. 21. Since Massachusetts dairy farmers produce
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(in pounds) of the dealer’s Class 1°¢ sales in Massachusetts.
Each month the fund is distributed to Massachusetts produc-
ers.” Each Massachusetts producer receives a share of the
total fund equal to his proportionate contribution to the
State’s total production of raw milk.®

Petitioners West Lynn and LeComte’s complied with the
pricing order for two months, paying almost $200,000 into
the Massachusetts Dairy Equalization Fund. Id., at 100,
105. Starting in July 1992, however, petitioners refused to
make the premium payments, and respondent commenced li-
cense revocation proceedings. Petitioners then filed an ac-
tion in state court seeking an injunction against enforcement
of the order on the ground that it violated the Commerce
Clause of the Federal Constitution. The state court denied
relief and respondent conditionally revoked their licenses.

The parties agreed to an expedited appellate procedure,
and the Supreme Judicial Court of Massachusetts trans-
ferred the cases to its own docket. It affirmed, because it
concluded that “the pricing order does not discriminate on its
face, is evenhanded in its application, and only incidentally

one-third of the milk, an assessment of one-third the difference between
$15 and the federal minimum price generates enough revenue to give Mas-
sachusetts dairy farmers the entire difference between $15 and the federal
minimum price without leaving any surplus. By paying Massachusetts
dairy farmers the entire difference between $15 and the federal minimum
price, the order premium allows Massachusetts farmers whose cost of pro-
duction is $15/cwt to sell their milk without loss at the federal minimum
price.

5For an explanation of the term “Class 1,” see n. 1, supra.

TA “producer” is defined as “any person producing milk from dairy
cattle.” App. 33.

8The disbursement is subject to two qualifications. First, any farmer
who produced more than 200,000 pounds of milk is considered to have
produced only 200,000 pounds. Second, no producer may receive pay-
ments that make its net price per cwt (including both the federal minimum
price and payments from the Equalization Fund) higher than $15/cwt. If
these limitations lead to a surplus in the Dairy Equalization Fund, the
surplus is returned to the dealers. Id., at 36-38.



192 WEST LYNN CREAMERY, INC. ». HEALY

Opinion of the Court

burdens interstate commerce.” West Lynn Creamery, Inc.
v. Commissioner of Dept. of Food and Agriculture, 415
Mass. 8, 15, 611 N. E. 2d 239, 243 (1993). The court noted
that the “pricing order was designed to aid only Massachu-
setts producers.” Id., at 16, 611 N. E. 2d, at 244. It con-
ceded that “[c]Jommon sense” indicated that the plan has an
“adverse impact on interstate commerce” and that “[t]he
fund distribution scheme does burden out-of-State produc-
ers.” Id., at 17, 611 N. E. 2d, at 244. Nevertheless, the
court asserted that “the burden is incidental given the pur-
pose and design of the program.” Id., at 18, 611 N. E. 2d,
at 244. Because it found that the “local benefits” provided
to the Commonwealth’s dairy industry “outweigh any inci-
dental burden on interstate commerce,” it sustained the con-
stitutionality of the pricing order. Id., at 19, 611 N. E. 2d,
at 245. We granted certiorari, 510 U.S. 811 (1993), and
now reverse.
II

The Commerce Clause vests Congress with ample power
to enact legislation providing for the regulation of prices
paid to farmers for their products. United States v. Darby,
312 U. S. 100 (1941); Wickard v. Filburn, 317 U. S. 111 (1942);
Mandeville Island Farms, Inc. v. American Crystal Sugar
Co., 334 U.S. 219 (1948). An affirmative exercise of that
power led to the promulgation of the federal order setting
minimum milk prices. The Commerce Clause also limits
the power of the Commonwealth of Massachusetts to adopt
regulations that discriminate against interstate commerce.
“This ‘negative’ aspect of the Commerce Clause prohibits
economic protectionism—that is, regulatory measures de-
signed to benefit in-state economic interests by burdening
out-of-state competitors. . . . Thus, state statutes that clearly
discriminate against interstate commerce are routinely
struck down . . . unless the discrimination is demonstrably
justified by a valid factor unrelated to economic protection-
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ism....” New Energy Co. of Ind. v. Limbach, 486 U. S.
269, 273-274 (1988).°

The paradigmatic example of a law discriminating against
interstate commerce is the protective tariff or customs duty,
which taxes goods imported from other States, but does not
tax similar products produced in State. A tariffis an attrac-
tive measure because it simultaneously raises revenue and
benefits local producers by burdening their out-of-state com-
petitors. Nevertheless, it violates the principle of the uni-
tary national market by handicapping out-of-state competi-
tors, thus artificially encouraging in-state production even
when the same goods could be produced at lower cost in
other States.

Because of their distorting effects on the geography of
production, tariffs have long been recognized as violative of
the Commerce Clause. In fact, tariffs against the products
of other States are so patently unconstitutional that our
cases reveal not a single attempt by any State to enact one.
Instead, the cases are filled with state laws that aspire to
reap some of the benefits of tariffs by other means. In
Baldwin v. G. A. F. Seelig, Inc., 294 U.S. 511 (1935), the
State of New York attempted to protect its dairy farmers
from the adverse effects of Vermont competition by estab-
lishing a single minimum price for all milk, whether
produced in New York or elsewhere. This Court did not
hesitate, however, to strike it down. Writing for a unani-
mous Court, Justice Cardozo reasoned:

9The “negative” aspect of the Commerce Clause was considered the
more important by the “father of the Constitution,” James Madison. In
one of his letters, Madison wrote that the Commerce Clause “grew out of
the abuse of the power by the importing States in taxing the non-
importing, and was intended as a negative and preventive provision
against injustice among the States themselves, rather than as a power to
be used for the positive purposes of the General Government.” 3 M. Far-
rand, Records of the Federal Convention of 1787, p. 478 (1911).
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“Neither the power to tax nor the police power may be
used by the state of destination with the aim and effect
of establishing an economic barrier against competition
with the products of another state or the labor of its
residents. Restrictions so contrived are an unreason-
able clog upon the mobility of commerce. They set up
what is equivalent to a rampart of customs duties de-
signed to neutralize advantages belonging to the place
of origin.” Id., at 527.

Thus, because the minimum price regulation had the same
effect as a tariff or customs duty—neutralizing the advan-
tage possessed by lower cost out-of-state producers—it was
held unconstitutional. Similarly, in Bacchus Imports, Ltd.
v. Dias, 468 U. S. 263 (1984), this Court invalidated a law
which advantaged local production by granting a tax exemp-
tion to certain liquors produced in Hawaii. Other cases of
this kind are legion. Welton v. Missouri, 91 U. S. 275 (1876);
Guy v. Baltimore, 100 U. S. 434 (1880); Toomer v. Witsell,
334 U.S. 385 (1948); Polar Ice Cream & Creamery Co. V.
Andrews, 375 U. S. 361 (1964); Chemical Waste Management,
Inc. v. Hunt, 504 U. S. 334 (1992); see also Hunt v. Washing-
ton State Apple Advertising Comm’n, 432 U.S. 333, 351
(1977) (invalidating statute, because it “has the effect of
stripping away from the Washington apple industry the com-
petitive and economic advantages it has earned”).

Under these cases, Massachusetts’ pricing order is clearly
unconstitutional. Its avowed purpose and its undisputed ef-
fect are to enable higher cost Massachusetts dairy farmers
to compete with lower cost dairy farmers in other States.
The “premium payments” are effectively a tax which makes
milk produced out of State more expensive. Although the
tax also applies to milk produced in Massachusetts, its effect
on Massachusetts producers is entirely (indeed more than)
offset by the subsidy provided exclusively to Massachusetts
dairy farmers. Like an ordinary tariff, the tax is thus effec-
tively imposed only on out-of-state products. The pricing
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order thus allows Massachusetts dairy farmers who produce
at higher cost to sell at or below the price charged by lower
cost out-of-state producers.l’ If there were no federal mini-
mum prices for milk, out-of-state producers might still be
able to retain their market share by lowering their prices.
Nevertheless, out-of-staters’ ability to remain competitive by
lowering their prices would not immunize a discriminatory
measure. New Enerqy Co. of Ind. v. Limbach, 486 U. S., at
27511 In this case, because the Federal Government sets

10 A numerical example may make this effect clearer. Suppose the fed-
eral minimum price is $12/cwt, that out-of-state producers can sell milk
profitably at that price, but that in-state producers need a price of $15/cwt
in order to break even. Under the pricing order, the tax or “order pre-
mium” will be $1/cwt (one-third the difference between the $15/cwt target
price and the $12/cwt federal minimum price). Assuming the tax gener-
ates sufficient funds (which will be the case as long as two-thirds of the
milk is produced out of State, which appears to be the case), the Massachu-
setts farmers will receive a subsidy of $3/cwt. This subsidy will allow
them to lower their prices from $15/cwt to $12/cwt while still breaking
even. Selling at $12/cwt, Massachusetts dairy farmers will now be able
to compete with out-of-state producers. The net effect of the tax and
subsidy, like that of a tariff, is to raise the after-tax price paid by the
dealers. If exactly two-thirds of the milk sold in Massachusetts is
produced out of State, net prices will rise by $1/cwt. If out-of-state farm-
ers produce more than two-thirds of the raw milk, the Dairy Equalization
Fund will have a surplus, which will be refunded to the milk dealers.
This refund will mitigate the price increase, although it will have no effect
on the ability of the program to enable higher cost Massachusetts dairy
farmers to compete with lower cost out-of-staters.

1Tn New Emnergy, 486 U. S., at 275, we noted: “It is true that in [Great
Atlantic & Pacific Tea Co. v. Cottrell, 424 U. S. 366 (1976),] and Sporhase
[v. Nebraska ex rel. Douglas, 458 U. S. 941 (1982),] the effect of a State’s
refusal to accept the offered reciprocity was total elimination of all trans-
port of the subject product into or out of the offering State; whereas in
the present case the only effect of refusal is that the out-of-state product
is placed at a substantial commercial disadvantage through discriminatory
tax treatment. That makes no difference for purposes of Commerce
Clause analysis. In the leading case of Baldwin v. G. A. F. Seelig, Inc.,
294 U. S. 511 (1935), the New York law excluding out-of-state milk did not
impose an absolute ban, but rather allowed importation and sale so long
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minimum prices, out-of-state producers may not even have
the option of reducing prices in order to retain market share.
The Massachusetts pricing order thus will almost certainly
“cause local goods to constitute a larger share, and goods
with an out-of-state source to constitute a smaller share, of
the total sales in the market.”!? FExxon Corp. v. Governor
of Maryland, 437 U. S. 117, 126, n. 16 (1978). In fact, this
effect was the motive behind the promulgation of the pricing
order. This effect renders the program unconstitutional, be-
cause it, like a tariff, “neutraliz[es] advantages belonging to
the place of origin.” Baldwin, 294 U. S., at 527.

In some ways, the Massachusetts pricing order is most
similar to the law at issue in Bacchus Imports, Ltd. v. Dias,
468 U. S. 263 (1984). Both involve a broad-based tax on a
single kind of good and special provisions for in-state produc-

as the initial purchase from the dairy farmer was made at or above the
New York State-mandated price. In other words, just as the appellant
here, in order to sell its product in Ohio, only has to cut its profits by
reducing its sales price below the market price sufficiently to compensate
the Ohio purchaser-retailer for the forgone tax credit, so also the milk
wholesaler-distributor in Baldwin, in order to sell its product in New
York, only had to cut its profits by increasing its purchase price above the
market price sufficiently to meet the New York-prescribed premium. We
viewed the New York law as ‘an economic barrier against competition’
that was ‘equivalent to a rampart of customs duties.” Id., at 527.”
2That is not to say that the Massachusetts dairy industry may not con-
tinue to shrink and that the market share of Massachusetts dairy produc-
ers may not continue its fall. It may be the case that Massachusetts pro-
ducers’ costs are so high that, even with the pricing order, many of them
will be unable to compete. Nevertheless, the pricing order will certainly
allow more Massachusetts dairy farmers to remain in business than would
have had the pricing order not been imposed. For Commerce Clause
purposes, it does not matter whether the challenged regulation actually
increases the market share of local producers or whether it merely miti-
gates a projected decline. See Bacchus Imports, Ltd. v. Dias, 468 U. S.
263, 272 (1984) (“[W]e perceive no principle of Commerce Clause juris-
prudence supporting a distinction between thriving and struggling
enterprises . . .”); Baldwin v. G. A. F. Seelig, Inc., 294 U. S., at 523.



Cite as: 512 U. S. 186 (1994) 197

Opinion of the Court

ers. Bacchus involved a 20% excise tax on all liquor sales,
coupled with an exemption for fruit wine manufactured in
Hawaii and for okolehao, a brandy distilled from the root of
a shrub indigenous to Hawaii. The Court held that Hawaii’s
law was unconstitutional because it “had both the purpose
and effect of discriminating in favor of local products.” Id.,
at 273. See also I. M. Darnell & Son Co. v. Memphis, 208
U. S. 113 (1908) (invalidating property tax exemption favor-
ing local manufacturers). By granting a tax exemption for
local products, Hawaii in effect created a protective tariff.
Goods produced out of State were taxed, but those produced
in State were subject to no net tax. It is obvious that the
result in Bacchus would have been the same if instead of
exempting certain Hawaiian liquors from tax, Hawaii had
rebated the amount of tax collected from the sale of those
liquors. See New Emnergy Co. of Ind. v. Limbach, 486 U. S.
269 (1988) (discriminatory tax credit). And if a discrimina-
tory tax rebate is unconstitutional, Massachusetts’ pricing
order is surely invalid; for Massachusetts not only rebates to
domestic milk producers the tax paid on the sale of Massa-
chusetts milk, but also the tax paid on the sale of milk
produced elsewhere.’®* The additional rebate of the tax paid
on the sale of milk produced elsewhere in no way reduces
the danger to the national market posed by tariff-like barri-
ers, but instead exacerbates the danger by giving domestic
producers an additional tool with which to shore up their
competitive position.™

BIndeed, it is this aspect of the pricing order which allows it to give
Massachusetts farmers a benefit three times as valuable per cwt as the
tax (order premium) imposed. See n. 5, supra.

4 One might attempt to distinguish Bacchus by noting that the rebate
in this case goes not to the entity which pays the tax (milk dealers) but to
the dairy farmers themselves. Rebating the taxes directly to producers
rather than to the dealers, however, merely reinforces the conclusion that
the pricing order will favor local producers. If the taxes were refunded
only to the dealers, there might be no impact on interstate commerce,
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Respondent advances four arguments against the conclu-
sion that its pricing order imposes an unconstitutional bur-
den on interstate commerce: (A) Because each component of
the program—a local subsidy and a nondiscriminatory tax—
is valid, the combination of the two is equally valid; (B) The
dealers who pay the order premiums (the tax) are not com-
petitors of the farmers who receive disbursements from the
Dairy Equalization Fund, so the pricing order is not discrimi-
natory; (C) The pricing order is not protectionist, because
the costs of the program are borne only by Massachusetts
dealers and consumers, and the benefits are distributed ex-
clusively to Massachusetts farmers; and (D) The order’s inci-
dental burden on commerce is justified by the local benefit
of saving the dairy industry from collapse. We discuss each
of these arguments in turn.

A

Respondent’s principal argument is that, because “the
milk order achieves its goals through lawful means,” the
order as a whole is constitutional. Brief for Respondent 20.
He argues that the payments to Massachusetts dairy farmers
from the Dairy Equalization Fund are valid, because subsid-
ies are constitutional exercises of state power, and that the
order premium which provides money for the fund is valid,
because it is a nondiscriminatory tax. Therefore the pricing
order is constitutional, because it is merely the combination
of two independently lawful regulations. In effect, respond-
ent argues, if the State may impose a valid tax on dealers,
it is free to use the proceeds of the tax as it chooses; and

because the dealers might not use the funds to increase the price or quan-
tity of milk purchased from Massachusetts dairy farmers. The refund to
the dealers might, therefore, result in no advantage to in-state producers.
On the other hand, by refunding moneys directly to the dairy farmers, the
pricing order ensures that Massachusetts producers will benefit.
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if it may independently subsidize its farmers, it is free to
finance the subsidy by means of any legitimate tax.

Even granting respondent’s assertion that both compo-
nents of the pricing order would be constitutional standing
alone,’® the pricing order nevertheless must fall. A pure
subsidy funded out of general revenue ordinarily imposes no
burden on interstate commerce, but merely assists local busi-
ness. The pricing order in this case, however, is funded
principally from taxes on the sale of milk produced in other
States.'® By so funding the subsidy, respondent not only as-
sists local farmers, but burdens interstate commerce. The
pricing order thus violates the cardinal principle that a State
may not “benefit in-state economic interests by burdening
out-of-state competitors.” New Energy Co. of Ind. v. Lim-
bach, 486 U. S., at 273-274; see also Bacchus Imports, Ltd.
v. Dias, 468 U. S., at 272; Guy v. Baltimore, 100 U. S., at 443.

More fundamentally, respondent errs in assuming that the
constitutionality of the pricing order follows logically from
the constitutionality of its component parts. By conjoining

15'We have never squarely confronted the constitutionality of subsidies,
and we need not do so now. We have, however, noted that “[d]irect subsi-
dization of domestic industry does not ordinarily run afoul” of the negative
Commerce Clause. New Energy Co. of Ind. v. Limbach, 486 U. S. 269, 278
(1988); see also Hughes v. Alexandria Scrap Corp., 426 U.S. 794, 815
(1976) (STEVENS, J., concurring). In addition, it is undisputed that States
may try to attract business by creating an environment conducive to eco-
nomic activity, as by maintaining good roads, sound public education, or
low taxes. Zobel v. Williams, 457 U. S. 55, 67 (1982) (Brennan, J., concur-
ring); Bacchus Imports, Ltd. v. Dias, 468 U. S., at 271; Metropolitan Life
Ins. Co. v. Ward, 470 U. S. 869, 876-878 (1985).

16Tt is undisputed that an overwhelming majority of the milk sold in
Massachusetts is produced elsewhere. Thus, even though the tax is ap-
plied evenhandedly to milk produced in State and out of State, most of the
tax collected comes from taxes on milk from other States. In addition,
the tax on in-state milk, unlike that imposed on out-of-state milk, does not
impose any burden on in-state producers, because in-state dairy farmers
can be confident that the taxes paid on their milk will be returned to them
via the Dairy Equalization Fund.
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a tax and a subsidy, Massachusetts has created a program
more dangerous to interstate commerce than either part
alone. Nondiscriminatory measures, like the evenhanded
tax at issue here, are generally upheld, in spite of any ad-
verse effects on interstate commerce, in part because “[t]he
existence of major in-state interests adversely affected . . .
is a powerful safeguard against legislative abuse.” Minne-
sota v. Clover Leaf Creamery Co., 449 U. S. 456, 473, n. 17
(1981); see also Raymond Motor Transp., Inc. v. Rice, 434
U. S. 429, 444, n. 18 (1978) (special deference to state highway
regulations because “their burden usually falls on local eco-
nomic interests as well as other States’ economic interests,
thus insuring that a State’s own political processes will serve
as a check against unduly burdensome regulations”); South
Carolina Highway Dept. v. Barnwell Brothers, Inc., 303
U.S. 177, 187 (1938); Goldberg v. Sweet, 488 U. S. 252, 266
(1989).17 However, when a nondiscriminatory tax is coupled
with a subsidy to one of the groups hurt by the tax, a State’s
political processes can no longer be relied upon to prevent
legislative abuse, because one of the in-state interests which
would otherwise lobby against the tax has been mollified by
the subsidy. So, in this case, one would ordinarily have ex-
pected at least three groups to lobby against the order pre-
mium, which, as a tax, raises the price (and hence lowers
demand) for milk: dairy farmers, milk dealers, and consum-
ers. But because the tax was coupled with a subsidy, one
of the most powerful of these groups, Massachusetts dairy

1"The same principle is recognized in the conceptually similar field of
intergovernmental taxation, where nondiscrimination also plays a central
role in setting the boundary between the permissible and the impermissi-
ble. Washington v. United States, 460 U. S. 536, 545 (1983) (“A ‘political
check’ is provided when a state tax falls on a significant group of state
citizens who can be counted upon to use their votes to keep the State from
raising the tax excessively, and thus placing an unfair burden on the Fed-
eral Government”); South Carolina v. Baker, 485 U. S. 505, 525-526, n. 15
(1988); United States v. County of Fresno, 429 U. S. 452, 462-464 (1977).
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farmers, instead of exerting their influence against the tax,
were in fact its primary supporters.'®

Respondent’s argument would require us to analyze sepa-
rately two parts of an integrated regulation, but we cannot
divorce the premium payments from the use to which the
payments are put. It is the entire program—not just the
contributions to the fund or the distributions from that
fund—that simultaneously burdens interstate commerce and
discriminates in favor of local producers. The choice of
constitutional means—nondiscriminatory tax and local sub-
sidy—cannot guarantee the constitutionality of the program
as a whole. New York’s minimum price order also used con-
stitutional means—a State’s power to regulate prices—but
was held unconstitutional because of its deleterious effects.
Baldwin v. G. A. F. Seelig, Inc., 294 U. S. 511 (1935). Simi-
larly, the law held unconstitutional in Bacchus Imports, Ltd.
v. Dias, 468 U. S. 263 (1984), involved the exercise of Hawaii’s
undisputed power to tax and to grant tax exemptions.

Our Commerce Clause jurisprudence is not so rigid as to
be controlled by the form by which a State erects barriers
to commerce. Rather our cases have eschewed formalism
for a sensitive, case-by-case analysis of purposes and effects.
As the Court declared over 50 years ago: “The commerce
clause forbids discrimination, whether forthright or inge-
nious. In each case it is our duty to determine whether the
statute under attack, whatever its name may be, will in
its practical operation work discrimination against inter-
state commerce.” Best & Co. v. Maxwell, 311 U. S. 454, 455—
456 (1940); Maryland v. Lowisiana, 451 U. S. 725, 756 (1981);

18 As the Governor’s Special Commission Relative to the Establishment
of a Dairy Stabilization Fund realized, consumers would be unlikely to
organize effectively to oppose the pricing order. The commission’s report
remarked, “the estimated two cent increase per quart of milk would not
be noticed by the consuming public,” App. 18, because the price of milk
varies so often and for so many reasons that consumers would be unlikely
to feel the price increases or to attribute them to the pricing order.
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Exxon Corp. v. Governor of Maryland, 437 U.S., at 147,
see also Guy v. Baltimore, 100 U.S., at 443 (invalidat-
ing discriminatory wharfage fees which were “mere expedi-
ent or device to accomplish, by indirection, what the State
could not accomplish by a direct tax, viz., build up its domes-
tic commerce by means of unequal and oppressive burdens
upon the industry and business of other States”); Baldwin
v. G. A. F. Seelig, Inc., 294 U. S., at 527 (“What is ultimate
is the principle that one state in its dealings with another
may not put itself in a position of economic isolation. For-
mulas and catchwords are subordinate to this overmaster-
ing requirement”); Dean Milk Co. v. Madison, 340 U.S.
349, 354 (1951); New Energy Co. of Ind. v. Limbach, 486 U. S.,
at 275, 276 (invalidating reciprocal tax credit because it,
“in effect, tax[es] a product made by [Indiana] manufactur-
ers at a rate higher than the same product made by Ohio

manufacturers”).
B

Respondent also argues that since the Massachusetts milk
dealers who pay the order premiums are not competitors of
the Massachusetts farmers, the pricing order imposes no dis-
criminatory burden on commerce. Brief for Respondent 28—
29. This argument cannot withstand scrutiny. Is it possi-
ble to doubt that if Massachusetts imposed a higher sales tax
on milk produced in Maine than milk produced in Massachu-
setts that the tax would be struck down, in spite of the fact
that the sales tax was imposed on consumers, and consumers
do not compete with dairy farmers? For over 150 years, our
cases have rightly concluded that the imposition of a differ-
ential burden on any part of the stream of commerce—from
wholesaler to retailer to consumer—is invalid, because a bur-
den placed at any point will result in a disadvantage to the
out-of-state producer. Brown v. Maryland, 12 Wheat. 419,
444, 448 (1827) (“So, a tax on the occupation of an importer
is, in like manner, a tax on importation. It must add to the
price of the article, and be paid by the consumer, or by the
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importer himself, in like manner as a direct duty on the arti-
cle itself would be made.” “The distinction between a tax
on the thing imported, and on the person of the importer,
can have no influence on this part of the subject. It is too
obvious for controversy, that they interfere equally with the
power to regulate commerce”); I. M. Darnell & Son Co. v.
Memphis, 208 U. S. 113 (1908) (differential burden on inter-
mediate stage manufacturer); Bacchus Imports, Ltd. v. Dias,
468 U. S. 263 (1984) (differential burden on wholesaler); Web-
ber v. Virginia, 103 U. S. 344, 350 (1881) (differential burden
on sales agent); New Energy Co. of Ind. v. Limbach, 486
U. S., at 273-274 (differential burden on retailer).

C

Respondent also argues that “the operation of the Order
disproves any claim of protectionism,” because “only in-state
consumers feel the effect of any retail price increase . . .
[and] [t]he dealers themselves . .. have a substantial in-state
presence.” Brief for Respondent 17 (emphasis in original).
This argument, if accepted, would undermine almost every
discriminatory tax case. State taxes are ordinarily paid by
in-state businesses and consumers, yet if they discriminate
against out-of-state products, they are unconstitutional.
The idea that a discriminatory tax does not interfere with
interstate commerce “merely because the burden of the tax
was borne by consumers” in the taxing State was thoroughly
repudiated in Bacchus Imports, Ltd. v. Dias, 468 U. S., at
272. The cost of a tariff is also borne primarily by local
consumers, yet a tariff is the paradigmatic Commerce
Clause violation.

More fundamentally, respondent ignores the fact that
Massachusetts dairy farmers are part of an integrated inter-
state market. As noted supra, at 194-196, the purpose
and effect of the pricing order are to divert market share
to Massachusetts dairy farmers. This diversion necessarily
injures the dairy farmers in neighboring States. Further-
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more, the Massachusetts order regulates a portion of the
same interstate market in milk that is more broadly regu-
lated by a federal milk marketing order which covers most of
New England. 7 CFR §1001.2 (1993). The Massachusetts
producers who deliver milk to dealers in that regulated mar-
ket are participants in the same interstate milk market as
the out-of-state producers who sell in the same market and
are guaranteed the same minimum blend price by the federal
order. The fact that the Massachusetts order imposes as-
sessments only on Massachusetts sales and distributes them
only to Massachusetts producers does not exclude either the
assessments or the payments from the interstate market.
To the extent that those assessments affect the relative vol-
ume of Class I milk products sold in the marketing area as
compared to other classes of milk products, they necessarily
affect the blend price payable even to out-of-state producers
who sell only in non-Massachusetts markets.’ The obvious
impact of the order on out-of-state production demonstrates
that it is simply wrong to assume that the pricing order bur-
dens only Massachusetts consumers and dealers.

D

Finally, respondent argues that any incidental burden on
interstate commerce “is outweighed by the ‘local benefits’ of
preserving the Massachusetts dairy industry.”2’ Brief for

90On the way changing the demand for Class I milk products changes
the blend price for producers in the entire area covered by the marketing
order, see n. 1, supra.

20 Among the “local benefits” that respondent identifies is “protecting
unique open space and related benefits.” Brief for Respondent 40. As
the Massachusetts Supreme Judicial Court recognized by relegating the
“open space” point to a single footnote, West Lynn Creamery, Inc. v. Com-
missioner of Dept. of Food and Agriculture, 415 Mass. 8, 10, n. 6, 611
N. E. 2d 239, 240, n. 6 (1993), the argument that environmental benefits
were central and the enhancement of the market share of Massachusetts
dairy farmers merely “incidental” turns the pricing order on its head. In
addition, even if environmental preservation were the central purpose of
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Respondent 42. In a closely related argument, respondent
urges that “the purpose of the order, to save an industry
from collapse, is not protectionist.” Id., at 16. If we were
to accept these arguments, we would make a virtue of the
vice that the rule against discrimination condemns. Preser-
vation of local industry by protecting it from the rigors of
interstate competition is the hallmark of the economic pro-
tectionism that the Commerce Clause prohibits. In Bac-
chus Imports, Ltd. v. Dias, 468 U. S., at 272, we explicitly
rejected any distinction “between thriving and struggling
enterprises.” Whether a State is attempting to “‘enhance
thriving and substantial business enterprises’” or to “‘subsi-
dize . . . financially troubled’” ones is irrelevant to Commerce
Clause analysis. Ibid. With his characteristic eloquence,
Justice Cardozo responded to an argument that respondent
echoes today:

“The argument is pressed upon us, however, that the
end to be served by the Milk Control Act is something
more than the economic welfare of the farmers or of any
other class or classes. The end to be served is the main-
tenance of a regular and adequate supply of pure and
wholesome milk, the supply being put in jeopardy when

the pricing order, that would not be sufficient to uphold a discriminatory
regulation. See Philadelphia v. New Jersey, 437 U.S. 617, 626-627
(1978). Finally, the suggestion that the collapse of the dairy industry en-
dangers open space is not self-evident. Dairy farms are enclosed by
fences, and the decline of farming may well lead to less, rather than more,
intensive land use. As one scholar noted: “Many people assume that . . .
land lost from agriculture is now in urban uses. It is true that some
agricultural land has been urbanized, especially since World War II, but
the major portion of the land moving out of agriculture over the years has
been abandoned to natural forest growth.” J. Foster & W. MacConnell,
Agricultural Land Use Change in Massachusetts 1951-1971, p. 5 (Research
Bulletin No. 640, Jan. 1977); see also Department of Agriculture, A.
Daugherty, Major Uses of Land in the United States: 1987, pp. 4, 13 (Ag-
ricultural Economic Rep. No. 643, 1991) (decline in grazing and pasture
land offset by increased wilderness, wildlife, and park areas).
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the farmers of the state are unable to earn a living in-
come. Nebbia v. New York, [291 U.S. 502 (1934)] . . .
Let such an exception be admitted, and all that a state
will have to do in times of stress and strain is to say
that its farmers and merchants and workmen must be
protected against competition from without, lest they go
upon the poor relief lists or perish altogether. To give
entrance to that excuse would be to invite a speedy end
of our national solidarity. The Constitution was framed
under the dominion of a political philosophy less paro-
chial in range. It was framed upon the theory that the
peoples of the several states must sink or swim together,
and that in the long run prosperity and salvation are in
union and not division.” Baldwin v. G. A. F. Seelig,
Inc., 294 U. 8., at 522-523.2!

In a later case, also involving the welfare of Massachusetts
dairy farmers,?? Justice Jackson described the same overrid-
ing interest in the free flow of commerce across state lines:

“Our system, fostered by the Commerce Clause, is that
every farmer and every craftsman shall be encouraged

2L “This distinction between the power of the State to shelter its people
from menaces to their health or safety and from fraud, even when those
dangers emanate from interstate commerce, and its lack of power to re-
tard, burden or constrict the flow of such commerce for their economic
advantage, is one deeply rooted in both our history and our law.”
H. P. Hood & Soms, Inc. v. Du Mond, 336 U. S. 525, 533 (1949); see also
Bacchus Imports, Ltd. v. Dias, 468 U. S., at 272-273.

22 A surprisingly large number of our Commerce Clause cases arose out
of attempts to protect local dairy farmers. Schollenberger v. Pennsylva-
nia, 171 U. S. 1 (1898); Baldwin v. G. A. F. Seelig, Inc., 294 U. S. 511 (1935);
H. P. Hood & Sons, Inc. v. Du Mond, 336 U. S., at 539; Dean Milk Co. v.
Madison, 340 U. S. 349, 354 (1951); Polar Ice Cream & Creamery Co. v.
Andrews, 375 U. S. 361 (1964); Great Atlantic & Pacific Tea Co. v. Cottrell,
424 U. S. 366 (1976). The reasons for the political effectiveness of milk
producers are explored in G. Miller, The Industrial Organization of Politi-
cal Production: A Case Study, 149 J. Institutional & Theoretical Economics
769 (1993).
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to produce by the certainty that he will have free access
to every market in the Nation, that no home embargoes
will withhold his exports, and no foreign state will by
customs duties or regulations exclude them. Likewise,
every consumer may look to the free competition from
every producing area in the Nation to protect him from
exploitation by any. Such was the vision of the Found-
ers; such has been the doctrine of this Court which has
given it reality.” H. P. Hood & Sons, Inc. v. Du Mond,
336 U. S. 525, 539 (1949).

The judgment of the Supreme Judicial Court of Massa-
chusetts is reversed.
It is so ordered.

JUSTICE ScCALIA, with whom JUSTICE THOMAS joins,
concurring in the judgment.

In my view the challenged Massachusetts pricing order is
invalid under our negative-Commerce-Clause jurisprudence,
for the reasons explained in Part II below. I do not agree
with the reasons assigned by the Court, which seem to me,
as explained in Part I, a broad expansion of current law.
Accordingly, I concur only in the judgment of the Court.

I

The purpose of the negative Commerce Clause, we have
often said, is to create a national market. It does not follow
from that, however, and we have never held, that every state
law which obstructs a national market violates the Com-
merce Clause. Yet that is what the Court says today. It
seems to have canvassed the entire corpus of negative-
Commerce-Clause opinions, culled out every free-market
snippet of reasoning, 